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FA) 815 A & =4 8§ 3] (International Institute for the Unification
of Private Law, UNIDROIT)o|l 4] F3%8t ‘A AAMA ko] FHak dubd
Z°[Principles of International Commercial Contract, ¢]3} ‘PICC’] =L
A A 7F 743 9 P (convention)o] ofe}, whA] A AMARA k] o
1k ] (general principles)S A2 g WA 7|F2 24 49 =A% 2 2H)
o] E1 E (restatement) 24| 7|58k},
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star, AlekgAbak 2k Aok oo AR o]
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PICCE AAA o2 A A el 3 2] slijielvt AR F
Aol gleld B3 o3 (gap-filling role) WA dukdE o2 A
7hoohdet AloFAbAteAls Aok ALl AR wA, w24l
Yot FA7I el FAAA A obrlE = EAHAL] WA 7E

24 A4 2 A4 ¢ ole HA Ads Aty gl
TEE 0] F(1994), A FAMA el B3 FFA WdoR A wjls}
AW PICC v 17te] F7} - A S &3 Ae 2 PICC(2004)5 A
PICC(2010)2.2 AFA FxF ] dAjel] o]=1 i}

PICCE= TAAA 2 2 W&ol slo] AgA Afddxe 3334
SFokdl, olAd AAAF (electronic contracting), A|3AHS] ] ’(third
party rights) ‘2] el gk (authority of agents), “AHA|’(set-off), A4
oF’(assignment of rights), ‘AJ%-¢]4 (transfer of obligation), ‘7|<Fe]

= <)
T Sk

lo o r—l‘a—‘ et

i

F_?iﬁ tjo

o] (assignment of contract), ‘AH|4>7]ZF (limitation period) & F7}3}

2 9% 540 sloh
LAY PICC 7] S RS dgsid, FAGAA L] FAYHCEA
b oloke A, SAEYY ¥
o

449 e A4 9 wpsdeny
Id&E A3 5 3}1:}% A, Ao} B3 Aol AgE 4y A
ZdH (model law)oZA] 7|58 ¢ e A 527 Q93 4 gigd

1) http://www.unidroit.org/about-unidroit/overview ; (°]3} 2014.09.10)

2) PICC(2010) /N4 % FHUL2] AA|=, Kanda, H., et al, Official Commentary
on the UNIDROIT Convention on Substantive Rules for Intermediated Securities,
Oxford Univ. Press, 2012, ‘General Introduction’., UNIDROIT, UNIDROIT Principles
of International Commercial Contracts(2010), 2010, ISBN:88-86449-19-4.

3) PICC, Preamble : “These Principles set forth general rules for international com-
mercial contracts. They shall be applied when the parties have agreed that their
contract be governed by them. They may be applied when the parties have
agreed that their contract be governed by general principles of law, the ‘/ex
mercatoria’ or the like. They may be applied when the parties have not chosen
any law to govern their contract. They may be used to interpret or supplement
international uniform law instruments. They may be used to interpret or supple-
ment domestic law. They may serve as a model for national and international
legislators. Parties wishing to provide that their agreement be governed by the
Principles might use the following words, adding any desired exceptions and
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PICCE A4A4 AlFgrart 2l Aleke] 74 (governing law) 224
A4S o A, PARE AAEY Aks H e Unksd A (general
principles of law) =+ “AI<H (lex mercatoria) 5ol 2ste] #-8-3}17]
2 o3t A, FAARE g e A& (choice of law)e] $le 7
+ 5% 24dd T gl

B At gle] PICC(2010)9] 7153 54 Wz o3
FAsle] EH3] A A|e] 271 (grounds for avoidanced)s TR
PICC A3AHFEA, validity] A|2H[#3.2.12~A]3.2.17Z]S HYZ
gl AL WA el Be Ao FobdE T gl ueh 21
AEE ARste] 1 ooldol wE WA A ERe A& Faak gk
o] ZHE IA|AA ke 7 AFAE Fate] AokHlA 8o w3 W=
g olalo} el qFAe] AL AFAS

fr o
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0. AeiAle] 27

1. oo Zoot &
ol

PICCA # 2 (mistake)= AFAA Aol &A8F AlAlo|L} W Fa1¥

0-\.1.4

(1) 229

02

modifications: “This contract shall be governed by the UNIDROIT Principles
(2010) [except as to Articles...]”. Parties wishing to provide in addition for the
application of the law of a particular jurisdiction might use the following words:
“This contract shall be governed by the UNIDROIT Principles(2010) [except as
to Articles...], supplemented when necessary by the law of [jurisdiction X].” ©]3}
Al Wl WelA PICC HAZEA A FEHHS AT, HAZEN A
o 33 UN geKCISG)< SH@.E} A4, AedAl, 2014, pp.745-749, H-5 2°¢
o3t} obg2] PICC(2010)8] AlfFEE-S wAke] Aol o3& Hxghe)
4) &4 ‘avoidance’= ‘HA'E ”4°3El Sherel Aol il M AekRAbate]
d7kdA ] 71 EES e FHHS FaL o]dh SAl R ofAste] AREgih
AlE & PICC(2010) MW x2) o8] 5 #laslr] $13F % ¢4 UNIDROIT PICC
2010) T4 FaA e el =ate] FHE THtete] ol E®HEHT AYS FxT
ok ok NHEEE] Al #E A sredT A SRS d@qow A

2 wolol ¥15e 8-S ek

5

H
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6) PICC, Art. 3.2.1(Definition of mistake) : “Mistake is an erroneous assumptions
relating to facts or to law existing when the contract was concluded.”(%$.2} &
= AFAA Aol EA7E AR Heol A3 2 FE wilth

7) Huber, P., et al, Commentary on the UNIDROIT Principles of International
Commercial Contracts(PICC), Oxford Univ. Press, 2009, pp.400-433., Spark, G.,
“Mistake as a Vitiating Factor in English Contracr Law: Comparing the UNIDROIT
and European Draft Codes,” European Business Law Review, 2011, pp.487-499.
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(materially) &t} o] 7% Fejarin g A

Ao)a F3A ]l
Aol 9|k A4 Al (the matter of facts) 24 I H|FF F QAo v}
2} AAE ) 7Y AGAA Al AAAAe] izl A g-ell F2e] ghap
ZAkof v AR Fddh Abelel Qe gFElAQl A w3 Fdd Akl
F9 slofof & Ao] axlrh oluf FAdd A T A Lo 7]ste

8) PICC, Art. 3.2.2(Relevant mistake) : “(1) A party may only avoid the contract
for mistake if, when the contract was concluded, the mistake was of such
importance that a reasonable person in the same situation as the party in error
would only have concluded the contract on materially different terms or would
not have concluded it at all if the true state of affairs had been known, and (a)
the other party made the same mistake, or caused the mistake, or knew or ought
to have known of the mistake and it was contrary to reasonable commercial
standards of fair dealing to leave the mistaken party in error; or (b) the other
party had not at the time of avoidance reasonably acted in reliance on the
contract. (2) However, a party may not avoid the contract if (a) it was grossly
negligent in committing the mistake; or (b) the mistake relates to a matter in
regard to which the risk of mistake was assumed or, having regard to the
circumstances, should be borne by the mistaken party (D) FAARE B 459

Tt 2% BT Yol At FelA A7 ek AT QA S g
e AL oIS e WAL ABRDAG AR A ARe) UgkE AT

2 FO AR HeF o f2 A%E T 5 Uk @ FHPE FUL 4
S s, Aol o8 FEARAG wE Aol 2el@ 428 2
A spelet a3 A2 ALl oIE Aol $IAY 49
TAANY Ao W AF = @) A Aol Aol olv) Aske A3
o WS ShUF A% @ Telt AL hee) A AGE AT 5

e @ b eE yabl | el 18 FUE U MEel A% mE (b) 9

4 A7 oAl 2elE 209 993 A, A 4Ro woh
228 $19E Pkstolol sk Abgel AR 49
9) Huber, P., Ibid, pp.463-476.
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10) Kramer, E., Contractual Validity According to the UNIDROIT Principles, 7/
European Journal of Law Reform, n.3, 1998-1999, pp.269-288.
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2 FFAAE A Ak BAER oA oF
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|
%A dddebd o] BE7E opbd 1A E-g(initial

impossibility)el] #3 fFA o] A LHch(A3.1.3%).1D12)

11) PICC, Art. 3.1.3(initial impossibility) : “(1) The mere fact that at the time of
the conclusion of the contract the performance of the obligation assumed was
impossible does not affect the validity of the contract. (2) The mere fact that at
the time of the conclusion of the contract a party was not entitled to dispose
of the assets to which the contract relates does not affect the validity of the
contract.”[(1) &7 2|F-2] o]&o] AGAZR Alo] o]n] Erb5dglrte AAel <]
A Aokl Eeo] ¥alHA oplieh @) wA AtAA Aol BRI Ao
o] 2Ao] 5 Al4ke] A¥o] AAthe APl AL Aoke] wo] 3elg A
o)

12) B3} fAhg #ee g8 FE2E 5 odvke] A5 e Hde #e FA
#A o AAHE FAT vl Az olF} sEH N} B B A,
ICC International Court of Arbitration, ' 70930, , 2002. & Alel|e] AEFH%+=

Thttp://www.unilex.info/case.cfm?id=1425, (¥&3 H&& FE29 URLZ |3}
A=Fsta hxwls F1425; & o] 7|ghh.
13) Linzer, P., “Validity under Chapter 3 of the UNIDROIT Principles of Inter-
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Az, FH3k A AskEE)H nE Zolehn 4% old A
F gal A5t FuFYe A 5
te% gz l Ate A4

2. A e A Fe
(1) #2929 7%

ALEAIY] A A HAEE o5 dE AtE ZEE A4 FHe
2 E(A3.23%)09 B2 A A RA e A A SFE
e Aol st AFstelof dvked o HAE Fa ol ol
g whef 34w Agae] Agvt 2R AEZA, AW 7le]
A AR FAE e LR{Q AS FAde aFdE B eta 1
SFE A dgkejepit gt

g Rz aldle] Ax FAFAY e AdE a4
S Fata oA @47] Wi, AxA322%)Y 25 AR, $Al¢
o] MbEololAl 23 ALE EX3HA] AU Aol FAAHY AZelA
e Aol Abksrol AZEch, ol Wal s g HoE dgsle] A

PICCH &AFEA|[notice]= 7o) Al A =gk o &3S A

national Commercial Contracts,” Universidad Nacional Autonoma de Meéxico,
1998, pp.81-93.

14) ICC International Court of Arbitration(Paris), 9474, , 1999, 7690, .

15) PICC, Art. 3.2.2(Error in expression or transmission) : “An error occurring in
the expression or transmission of a declaration is considered to be a mistake of
the person from whom the declaration emanated.”(2J A} APA S %A] e A
Fol WA LFHE F SR NS TARE A8 HeR B
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Foleh, ol Jlstel, Few Aol Eahn Gt A Eol e
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Ake AT S Grhan) ok ol T FEel WAL A Foldel

16) PICC, Art. 1.10(Notice) : “(1) Where notice is required it may be given by any
means appropriate to the circumstances. (2) A notice is effective when it
reaches the person to whom it is given. (3) For the purpose of paragraph (2) a
notice reaches a person when given to that person orally or delivered at that
person’ place of business or mailing address. (4) For the purpose of this Art.
notice includes a declaration, demand, request or any other communication of
intention.”[(1) EA7} &L7EE 75 olx wal Aldte] A oz 3 4 ¢
th () T 2] 2 ARl A mEek ol &Fo] At (3) Aol
Tk FAE 2 ARl R st A Ay 29 dgfant iR el
Ad wel] oA =@} @) ExdAM Hate EA= A, &7, AT 2 %
o ARAE 23

17) Huber, P., op. cit., pp.483-486.

18) PICC, Art. 3.2.4(Remedies for non-performance) : “A party is not entitled to
avoid the contract on the ground of mistake if the circumstances on which that
party relies afford, or could have afforded, a remedy for non-performance.”(%
SR a7 ekt vk o Ape] el dle] Z1R AR Felst wol
B e el 4 olAd de F0E o4 Ate A2 4 dlth
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A& FAde] $AET 2 ol AAAW Bl 71 FAH] A
ki Alets Fte] A RuE FA|AFAY ] Bt o)PI} 1 FAE 9
& Azl A mr} uisbAsta Agbelrhe Alzbel] 7123 PICCY ¢ #
Aol 2wl E T gleka Eeh19)

KN o
G oTh3.2.53)20 o A% el Aokt E4T f39l 2
coll W s fapel S, T Al el slste] ofrlu &

A A 5 sl AelEtel 2 A7l s of B A=
oo Al i3k Al32.2%9 AS5eiq-ep AAGIe] At T

19) Huber, P., op. cit., p.490., Mues, M., Die Irrtumsantechtung im Handelsverkehr,
Duncker & Humblot, 2004, p.294.

20) PICC, Art. 3.2.5(Fraud) : “A party may avoid the contract when it has been
led to conclude the contract by the other party’ fraudulent representation,
including language or practices, or fraudulent non-disclosure of circumstances
which, according to reasonable commercial standards of fair dealing, the latter
party should have disclosed.”(13 =L 8t¢] #elE £3ah AHduke] A7)zl &
AR olaprd, gl A AW Z1Ed o3 wf, o] mAskole]
of g A A|AQ AR <lste] AkS AASA " G AkS
Al 4 9leh
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Zuk(threat)o] 7N§1El A5 Ak sfAR
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H
(serious) gct. <+ dufe] 3helA digl glo] epube] Aokt YR A
oS AR el dslS wE FUsta AAE Zhtelofof gt of7]
A frestefol & AR Hx A4} b AlA

ofedAbzte] o % 7hell #AEF E3F 3 (gross disparity)o] e A5,
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21) Vogenauer, S., et al, Commentary on the UNIDROIT Principles of International
Commercial Contracts(PICC), Oxford Univ. Press, 2009, pp.434-462.

22) PICC, Art. 3.2.6(Threat) : “A party may avoid the contract when it has been
led to conclude the contract by the other party’ unjustified threat which, having
regard to the circumstances, is so imminent and serious as to leave the first
party no reasonable alternative. In particular, a threat is unjustified if the act or
omission with which a party has been threatened is wrongful in itself, or it is
wrongful to use it as a means to obtain the conclusion of the contract.”(H| ¥k
Aoz yo tpE FelAal thate] Jl& Ax Fubsta ALY Aol 1
gk 7ure g <ste] Aloks AAsA | PAA Ads A" 5 olvh 53
2] me el A AACE a2 A E=e FA9E A
AAL] prror Agahs Zlo] AT A §ol ke Fdlh

23) Vogenauer, S., op. cit.

24) PICC, Art. 3.2.7(Gross disparity) : “(1) A party may avoid the contract or an
individual term of it if, at the time of the conclusion of the contract, the
contract or term unjustifiably gave the other party an excessive advantage.
Regard is to be had, among other factors, to (a) the fact that the other party
has taken unfair advantage of the first party’s dependence, economic distress or
urgent needs, or of its improvidence, ignorance, inexperience or lack of



s Fa Q= AF duke A AFE dAAY B
& 4 otk o] 1 dAlelr).

Bz AEeA4L A epke] FEAbe(the first party’ dependence),
ZAAA  FH(economic distress), Z19g A (urgent needs) Ei= BE
(improvidence) + %] (ignorance) * 73 &l (inexperience) + A} 7] %2 Ao]
(lack of bargaining skill) 52 Attjule] o] L3t AlA s A<kl A
A A Fo| aeEofof g} A AdAHS BG4 due] 8K

=
o gt A% WA FelHel TAAN Yuaol FYHED Aooln}
H

oo,

= = ] 74]"*0] AZ == AWOM JJrﬂM‘Jr ”%}le eadkls
Yol 23 | Afde £x27h obd Aol (hardship)dll 3 A el
wet 2AHAY w2 FAAH6.2.12~46.2.3%

o714 =g o]e]e] s]E2 AklGel 717 A AA A 7

¥N

bargaining skill, and (b) the nature and purpose of the contract. (2) Upon the
request of the party entitled to avoidance, a court may adapt the contract or
term in order to make it accord with reasonable commercial standards of fair
dealing. (3) A court may also adapt the contract or term upon the request of
the party receiving notice of avoidance, provided that party informs the other
party of its request promptly after receiving such notice and before the other
party has reasonably acted in reliance on it. Article 3.2.10(2) applies
accordingly.”[(1) Alefelv} A3 Aldz7le] AAZ Aol AdiutelA =g
olof& Fied F= Aol kA= 74]°“4 A5 A sl Atz
Zel gapo] Aok "a‘%'—i A 5 Qlek FolRoe 53] o 24t 39
oo gt} (@) WA EEAME, AAA -}_ﬂo]p} Zl8kel A9 wl 719 A
£, A, #4838 == F’L‘Sﬂz«l Aol S Aol o] &3 A 2|3 (b) T3
Aok AAz 22 (2) DL 7HA Habate] 94e] 9l wle WHYe geH
o AlA AN AEe FHERD el Ao} Aekzde WANL ¢
otk 3) wa P Ak EAE W A 2Fo] e wolE 3
Aokl ARzAL WAAR & old, ot F AL 22D §AE 4u
F A% £R Aol a8 5AE A5l dslas] Aol AL a8
AL T AYL Al Lslefof ek o] 4% A3210% @8] Aol A
43 F43c)
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of 43t 4 me old uidolde FHE e A= T3 2
of &4 Aok A e A4S e FEF AFE Welshe
dl, o] 4 AFLe EAlE 74"

Adez, zqle] T AN AE At FAHEE I 284 W
Al ZHA e dete] omdt AdwE ebA @ AejelA viEetgivta &
o, el AFdE EEWEel Fa7b obd HAAMIEA Adh ST
7HA e ke w2 vl Awshdnks viael s Ja Aloke AR

ol ot /pExA e Al A= oldt A|3.2.11% WA A
<o 2o Bt As A zAe] gl

3.2.16329] Aghs W

toame aqe] FASE A% ¥US FUANL FeA 4Rs)
weh g Aeke 24 4 ek ol dste] HAEAT W Y w
& gl Aok B 1 Wge 293 WeE AT

(1) MI3F

A|3A}(third persons)ol] 3+ #|3.2.8%E AFAF wldlsA Wy =

25) ICC International Court of Arbitration(Rome), 9029, , 1998, '660; ; United
States District Court(S.D. Florida), " 10-60830-CIV, , 2010, 71631, ; United
States District Court(S.D. Florida), "09-23846, , 2010, T1526; ; United States
District Court(S.D. Florida), "06-21088, , 2007, '1528; .

26) Bonell, M. J., “Policing the International Commercial Contract against Unfairness
under the UNIDROIT Principles,” 3 Tulane Journal of International and
Comparative Law, n.1/2, 1994, pp.73-91., An International Restatement of
Contract Law; The UNIDROIT Principles of International Commercial
Contracts, Transnational Publications Inc., 2005, pp.165-172., Yildrim, A. C.,,
Equilibrium in International Commercial Contracts; with particular regard to
gross disparity and hardship provisions of the UNIDROIT Principles of
International Commercial Contracts, Wolf Leag Publishers, 2011, pp.1-125.
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27) PICC, Art. 3.2.8(Third persons) : “(1) where fraud, threat, gross disparity or a
party’s mistake is imputable to, or is known or ought to be known by, a third
person for whose acts the other party is responsible, the contract may be
avoided under the same conditions as if the behaviour or knowledge had been
that of the party itself. (2) where fraud, threat or gross disparity is imputable to
a third person for whose acts the other party is not responsible, the contract
may be avoided if that party knew or ought to have known of the fraud, threat
or disparity, or has not at the time of avoidance reasonably acted in reliance
on the contract.”[ (1) AbZ|v 748}, A& B3y e ARt 2ot A3z}
olste] WS AAY AU ), A BEd me SR Aol AMdS
A3AZE Akt dgtelor AW A=A 12 A3ake] Fel I Aglo] 4
el Al F15E= A5 223 A3z 49 == AAE F A ARl a4
EE AR bR AGE fAE Sk ) APIY At = @A 27
o] A3atel ofsto] AG ¢ Zejdt A3zke] gefel gt Mlo] Abrhbel
A ALGHA G ASelle 5 Aol Abv b == B439] AME 4t
7 dgtetol I me ARk 27 7] Aol ofn B3l Ate AlFete]
A 2 Aol dste] Aloke] AL £ dleh
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(1) Aot R | AbAl

e Ao el olad Wz Acks olUF gl gt =
LA oldetn Jed A EAR AT A%E A4+ 9

28) Vogenauer, op. cit., Bonell, M. 1., Unidroit Principles 2004: the new edition of
the Principles of International Commercial Contracts adopted by the International
Institute for the Unification of Private Law, Beyond borders, 2006, pp.5-38.,
Miiller, H. F., “Die Einfithrung des Vertrages zugunsten Dritter in das englische
Recht. Eine vergleichende Betrachtung aus deutscher und gemeineuropéischer
Perspecktive,” RabelsZeitschrift fiir ausléndisches und internationales Privatrecht
67, 2003, pp.140-165.

29) PICC, Art. 3.2.9(Confirmation) : “If the party entitled to avoid the contract
expressly or impliedly confirms the contract after the period of time for giving
notice of avoidance has begun to run, avoidance of the contract is excluded.”
leks A 5= e Pt A9 25 & 5 o= 713kl AAE Fel
BAA e FAMOR Ak Foldhe Aol Aok AAEA] Xch

30) Huber, P., op. cit.
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31) PICC, Art. 3.2.10(Loss of right to avoid) : “(1) If a party is entitled to avoid
the contract for mistake but the other party declares itself willing to perform or
performs the contract as it was understood by the party entitled to avoidance,
the contract is considered to have been concluded as the latter party understood
it. The other party must make such a declaration or render such performance
promptly after having been informed of the manner in which the party entitled
to avoidance had understood the contract and before that party has reasonably
acted in reliance on a notice of avoidance. (2) After such a declaration or
performance the right to avoidance is lost and any earlier notice of avoidance
is ineffective.”[(1) BAPA7} 205 o] 2 AUS AT 5 oz Aol
223 dAAE 7 AL olal st mbell whel AlokS o3 At YiE
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32) Huber, P., op. cit.
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33) PICC, Art. 3.2.11(Notice of avoidance) : “The right of a party to avoid the
contract is exercised by notice to the other party.”(%GAFAF] Ak Al A At
Hholl gk B2 PatElch

34) Huber, P., op. cit.

35) Ad hoc Arbitration(Buenos Aires), " Unknown, , 1997, T646; .
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36) PICC, Art. 3.2.12(Time limits) : “(1) Notice of avoidance shall be given within
a reasonable time, having regard to the circumstances, after the avoiding party
knew or could not have been unaware of the relevant facts or became capable
of acting freely. (2) Where an individual term of the contract may be avoided
by a party under Art. 3.2.7, the period of time for giving notice of avoidance
begins to run when that term is asserted by the other party.”[(1) Al%Fs|#]2] &
A= wlAe jARE B AR kg 2E e /U o) = ARl @
A 5 s &z A S 2 d AR 717 el dsteixor g
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37) PICC, Art. 3.2.13(Partial avoidance) : “Where a ground of avoidance affects
only individual terms of the contract, the effect of avoidance is limited to those
terms unless, having regard to the circumstances, it is unreasonable to uphold
the remaining contract.” (54 Atz gsle] s|AAf7) 9l Wi, dlA=
T AgzAd dete] 1 EHE JHAE, ot A LR Bol Aoke] x|
FEE 5T Aol 2R Wele et ofysith
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38) PICC, Art. 3.2.14(Retroactive effect of avoidance) : “Avoidance takes effect
retroactively.”(S] Al Ag3te] 2 £8& WA

39) Zimmermann, R., Die Riickabwicklung fehlgeschlagener Vertrdge nach den
Principles of European Contract law, den UNIDROIT Principles und dem
Avant projet eines Code européen des contrats, Helbing & Lichtenhahn, 2004,
pp-735-754.
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40) PICC, Art. 3.2.15(Restitution) : “(1) On avoidance either party may claim
restitution of whatever it has supplied under the contract, or the part of it
avoided, provided that such party concurrently makes restitution of whatever it
has received under the contract, or the part of it avoided. (2) If restitution in
kind is not possible or appropriate, an allowance has to be made in money
whenever reasonable. (3) The recipient of the performance does not have to
make an allowance in money if the impossibility to make restitution in kind is
attributable to the other party. (4) Compensation may be claimed for expenses
reasonable required to preserve or maintain the performance received.”[(1) A
A, ASKRAR 5 e Aol Ask mi AAE Akel dive] skl PR
Al Wstel Wag AT 4 ek o 2@ P BA AY =k 9
Ag Ak el oste] vbE AL wigksle Aol & drh ) AER W
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of 71918 A%, FAoE 24 Fart gk @) B2 olqS HEAY #A
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41) Bonell, M. J., “The Unidroit Principles 2010: an International Restatement of
Contract Law,” Diritto del commercio internazionale, no.4, 2011, pp.881-907.,
Zimmermann, R., “The Unwinding of Failed Contracts in the UNIDROIT
Principles 2010,” Uniform Law Review, 2011, p.585.
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42) PICC, Art. 3.2.16(Damages) : “Irrespective of whether or not the contract has
been avoided, the party who knew or ought to have known of the ground for
avoidance is liable for damages so as to put the other party in the same
position in which it would have been if it had not concluded the contract.”(7|
ko] a4l ofi-ob= AAGlol, Fa AFHA ARE AU Adgtolol Y T
Atk Aol wbek AlokS AAA okt 17b ¥4 A FolEF
ste x| Eaulats sholok g

43) Tallon, D., “Damages, Exemption Clauses and Penalties,” 40 American Journal
of Comparative Law, n.3, 1992, pp.675-682.

44) PICC, Art. 3.2.17(Unilateral declarations) : “The provisions of this Chapter
apply with appropriate adaptations to any communication of intention addressed
by one party to the other.”(&49] FA-E Unbo] Abddbe] Fhale] Pl 94}
FEAl F43ch
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[ Abstract]

A Study on the Legal Bases Related to Grounds for
Avoidance under PICC

Shim, Chong Seok

‘Principles of International Commercial Contract’(PICC) art. 3.2.1
equates a mistake relating to facts with a mistake relating to law.
Identical legal treatment of the two types of mistake seems justified in
view of the increasing complexity of modern legal systems. This article
indicates that a mistake must involve an erroneous assumption relating
to the factual or legal circumstances that exist at the time of the
conclusion of the contract. Article 3.2.2 states the conditions necessary
for a mistake to be relevant with a view to avoidance of the contract.
Article 3.2.3 equates an error in the expression or transmission of a
declaration with an ordinary mistake of the person making the
declaration or sending it and thus the rules of article 3.1.4, article
3.2.2 and articles 3.2.9 to 3.2.16 apply also to these kinds of error.
Article 3.2.4 is intended to resolve the conflict which may arise
between the remedy of avoidance for mistake and the remedies for
non-performance. Avoidance of a contract by a party on the ground of
fraud bears some resemblance to avoidance for a certain type of mistake.
Fraud may be regarded as a special case of mistake caused by the
other party. Fraud, like mistake, may involve either representations,
whether express or implied, of false facts or non-disclosure of true
facts(Article 3.2.5). And next article permits the avoidance of a

contract on the ground of threat(Article 3.2.6). Article 3.2.7 permits a
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party to avoid a contract in cases where there is gross disparity
between the obligations of the parties, which gives one party an
unjustifiably excessive advantage. Not only must the advantage be
excessive, it must also be unjustifiable. Article 3.2.8 deals with
situations, frequent in practice, in which a third person has been
involved or has interfered in the negotiation process, and the ground
for avoidance is in one way or another imputable to that person.
Article 3.2.9 lays down the rule according to which the party entitled
to avoid the contract may either expressly or impliedly confirm the
contract. Article 3.2.10 deals with Performance of the contract as
understood by the mistaken party Decision to be made promptly Loss
of right to avoid and Damages. Article 3.2.11 states the principle that
the right of a party to avoid the contract is exercised by notice to the
other party without the need for any intervention by a court. Article
3.2.12 states Time limits, furthermore article 3.2.13 deals with
situations where the grounds of avoidance affect only individual terms
of the contract. Article 3.2.14 states the rule that avoidance takes
effect retroactively. In other words, the contract is considered never to
have existed. In the case of a partial avoidance under article 3.2.13 the
rule applies only to the avoided part of the contract. Article 3.2.15
mentioned right of parties to restitution on avoidance, restitution in
kind not possible or appropriate, the allocation of risk, compensation
for expenses, and benefits. Article 3.2.16 deals with damages if ground
for avoidance known to the other party, the measure of damages.
Finally, Article 3.2.17 takes account of the fact that, apart from the
contract itself, the parties, either before or after the conclusion of the
contract, often exchange a number of communications of intention

which may likewise be affected by invalidity.
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