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A1 A &

A1z a7 23

HEANA= b8 o2 )59 Al (continental law)2] 4J
(anglo-american law)®] EH-HAAZ F2H o] 49 A
8ol WA Fa oz EAsta, =gdlde FES T 3
HAA= HA olefe] A 7E 21 o] Ha =3 &
g o] Wl FE Fa vk zkolFde] Qlthy

olgfst HA AN A Aol d A ] =] (the principle of good faith : ©]3} *A19]
2N HAA kel A FEEo Qe V|EAHRCRA, o] FF AloH
“Aele] gAafel o]F-9] o] Alo)e Fol AAB] sfojof = Aow A

REEE obﬂwm B AE NEE AWYA FES HE Hn AF
S oujste], HESIH 4w DA, a5T A AX o

ol 2ol AME Aulats a9k owa AdE waw,
O, WAL T2 AL A AR ol9h 4897190 A Tl
N iH?i‘%‘j Gololn 1 5L Wl FeaA AET obed, AL
1 Ap ) A}w T el BEGAelA AeHE AduraHo

t}

TRl Eareta A He WAl Bl ke WHAlAskelM A AR

Tasolol & AnkelA E VEAdH RN =4 d(bad faith ot FHE WA

skt 7lsshs AloR EFHas o, @ AdAelar A<l )
[}

dol &3] giiyo] QA kol I AR - A - A8TV]E Fol A

1) A, A A A A2 Ao gl g Bet A, T=AdE) | A3 A3E, sy
= A48t 3], 2008, 1087,
2) g, MIMER | HERL 2003, 114,



olstti= 540l Utk ol AlejHo] WA T Zeke] WHAA WelM i
& AG7|Eel wel AlkaAE F8A AR - WS - Y - AR Sl A9
o] ofd et MEANE TAAT= NESF) dae ok

Ao, AojH 2 AlokaA GAAE 3 Aqele] oA de A e
At H Ao Erskar WA WA HAAZLY AL - AG7IEC] M= Adolst
of o] Y AgHZ U 7159 gl dd e 9 9 2FEAERH
AREE I 1 71Ee] FEEE WA 55400 9l

ol gt AlejH  wAlEEuiAekel  #%  UNWSF(United Nations

Convention on Contract for the International Sale of Good, ‘CISG’), ‘= A|AtAHA
oko] 3ot ARFY A (The UNIDROIT Principles of International Commercial
Contracts, ‘PICC’), ‘721 ¢l =] (Principles of European Contract law,
‘PECL) &3 &2 Al Akt ARkel] A & ol At ow &
Hol At

TEANE, FAGAA kR el A AL A = A 7 A g-of §lof
e Holi Uty & Aol e olgd AeF el Aold HiE
ool disk vl - FAE B HEd - AFA Vs HEs] FEsko

7oAk A gl glof EnkE WA Ve Aol H4e sk g

i
in)
o

3) CISG, Art. 7 : “(1) In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application and the
observance of good faith in international trade. (2) Questions concerning matters governed by
this Convention which are not expressly settled in it are to be settled in conformity with the
general principles on which it is based or, in the absence of such principles, in conformity with
the law applicable by virtue of the rules of private international law.”, PICC Art. 1.7(Good
faith and fair dealing) : “(1) Each party must act in accordance with good faith and fair
dealing in international trade. (2) The parties may not exclude or limit this duty., PECL Art.
1:201(Good Faith and Fair Dealing) (1) Each party must act in accordance with good faith and
fair dealing. (2) The parties may not exclude or limit this duty.”

4) 2] GASHA o= @, olst W - A HE FAste] BAdrE FUste] ARERIth
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A2E A+ E3 B

xﬂl%tﬂw—t« %xﬂ*&/\} %‘E‘%‘HU, + CISG, PICC, PECLOM Aleo)= e WA
7153 2 AFAA 9 e E v - AESHIA STk

Al47¢L- CISG, PICC, PECLS| 419835 A g3t ddes THoE, ¢4 A
oAl d A waddAlel L] AL A o] ad oA o] Ale)H e HuElel 1 A&
5 AvEa 742 Ao)x AgWey iAS WEs] vl - Ak Al

g WAY FHA AL WY - AN A 5L FESuA ATk

# ATEEd dR, st A7AR, TAVT L AT Sl A
N 5L V2R BAFAY ATPHS HAstua Aok ohd, FAY W
P 9 RAAS AT waste] 7 Av A ATe] WY s
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4§ (2010)> “CISGE = AIA QL AlZbellA A ste]of g}
Ak I Fe gL, AdHE PR d4skd, cIsGe At %xg% SR
of oAl =uela ApHA WA JFAHE-S FA s TS T
Tt B 4 Qla, #Holw et CIsG Tl AHH 2AZ FA 9
v MEF S FET 7 e A4S Hde Foete AerE B 8l
thy 2 =2 sG] S dAFel olM =ulA Aba obd S Al
oFo] A 91E aElste] olF Fal AloAS thEOEM CISGY HFHACR
A el Ak A3t 7 vke] Alok=e] AHE FUprRlEd $AHeR A&

g9 Nee ascd AN/ES AR 74
o Uge FAow FEaT vk @, Ae)He] H®T ope} WAl

EERE jo= AFswA, AHe 2
= saael Adel sl AgEE ol ket SAAYE YoiMe FE
of W#o] Zlske] o2 @A stolof rhn TSt GIrke trobsh, Aok
S As FAZARYRE FAZFANALA S5t WA BA A
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A& Agd] ol thE ke wAAS AF Fratelop drkn T
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9 % wre Are Aold vy
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T = -
Mol e &ste]l FA ki HAAQ Rite] WS WEI Q= wh
T AR el 71g e felell FobEE Fa qlth
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5) S, “SAANWE A Aol B Ay, AT, Aded 61%, d=F
24H7813], 2010, 957,

g, s AlEE A okl B3t UNHePd Alejddel ez, e, | A7 A4z,
d%ﬂﬁi Mokl 2], 2011, 887
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A2 AL WY 7%

A1 Ao oot 52

1. Ale)& 9] 29

o)A A o] 2 (the principle of good faith)®S U&3ald RE Algho] AL3]
2 s A

=
FEATY ALORA B A WA Y= AU Y
et ARow AT F Yk
A

1o 5 e B Zobgeld Ale @ FPe 2 AuAQ ool Ful

AMFE FelE Zo®, AP dAT HEor st xdd ¢ Q=
AR Abel o] e AatE Bl VIxsk] A TR AR B
= BAs7] % Al HA4e i Atk o3 RupyorRE AFT
20 A& FAlel] FojA A oA HEE AEshE vt

A Ao e el "ERlel 85 3o, volrh Ak &
obZ HIE% AMY AREE Awiste Hi dEE O AHE BAsta vk 1
o, Ao HA 9 4% HAASN T AGHY £FH ok &

8) Ao AP ofm 2 Ae]e] Akt o5 o]F2 Ao o} A3 sfofof F
= o WYY 4 dYRAM, FEEd, AdSA, ddede] =X 4 W 7]
BAYE o]Fa vk ZrpfelA fafigh Ao 2P miRleA 2o APjoR A&
o Wwstatgla, -8 W Zo] FAHA Ak o Agste] BE ARIFAE
zgdow e B Aol ol NelHew s AAEA] 47 AF
2% o shys gk
9) Zimmerman, W., “Good faith in European contract law: surveying the legal landscape”, Good
Faith in European Contract Law, 2000, pp.16-17.

10) AFA, AA =S 3-54.
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H, AoAHL 3473 (fairness), ‘3§24 7] (reasonable standards), ‘%e]
*J’(reasonableness), ‘&3 ¢ (fair conduct), ‘&FELXC FAl’@ spirit of
solidarity), ‘333 %t &3 (fair behavior) sl &A% 3l5o] o]t

o] o] AZH 7] Slai = FARAR Afolo] ARl 5T Aok i WHE
L7y A st o ek =, A A2 Ak SO AAWA 1 vte] A AL
314 JAEHS 7= FARRE 1Hell A g€

i

\

o2

2. A9 He 53

ofr
o
&
o%
ok
kY
o

AL FAA Afolol] W BB

o] WEOIL} Aoko e

REol Ll Aokl ojulo] AgtaA WE - WAAIE ol & 4 k.
MEBS A TEowA maol Age A5AQd Ao HFHr)

Ao He Pele oY Ygs FANOR WA s
A,
™

H

T

Eacy oﬂzm, wﬂ H’%%Olﬁﬁ—% ol 2 AAAT} Ak sAstE AL o
Q

6}

A A, Ao el A Alde] fvka steete AT Aol

I A=E AaAls Aol gtk e ozl WA s dd A
EE AgHor HgEoji= ¢ dArt

Ao H e WEoly AFHel Aol Qe A EE fFide FAAE
Bt A2 4 F Sl Aol 2EERA oF REdhe W AxA s
of Stk e, o] 3t el BnEAdY dHe] Aok drh

g, Al Al Aok AS7F A= WA dAE dddeEs o
Ao B g FEE 43 2E2S e @47 sS gk olEHH,
Ame] A, Adedg FA49 4H1) Fo] 1 ootk o] A AR

1) AR AHL, AP FYE V1% AT BARA ohstm 1 olgto} el
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o1 ﬂasﬂ Wwel S84 G ADA, £ AEE FAAOE A5
o flo] melsA %3 A

Mg
o wet gal Aol Wk A e @ sew

e T
Ao® o] 1 MUE PAW Qo HA vk nebd, N9 YA
AAZ st WAL BAFA Gk 2 el Deldg e Al

¢

oA Male = A9 BHANT A EaAlsl BAT FE JAw
oA ANTE 1 AA ER=E B 5 vt

27, AR FAAA WA A9 YL B JARe HEDAY
52 EraE 715S Ak ol2ul BIVEE A Aguge 47403
g ® 5 5 vk

A G ol AYE FARHA &5 Aol A9t AFE & A, 1 F @A A
= YAl AL AloH o HPO}O% &8 5A] erhs Aotk

12) %2 WM = 1 2oy aatel tefiM s FAFoRE A
Firoll weh 1 gy Addo] S8 theketEE, ofof st %%" ey g3= A3t
i Zlo] oJH7|% Skl T ERgelA] g2 W% Sl Ao cie]
ul7b Qtkar & 4= Qlck HElggow H7] Y ¢4 ?Mﬂ EAsta, 1 Aot A
gztol| oJato] HIFZHolE ATHolE YAEAS AS AAR s}

13) A, ™AL, HiEAl 2011, 54-56.

_>L
e
2
i
o

15) A9EAe) AR et o] Aels, NS WAL NEAI Y F 94 B
Aol 5 Aol i Aol ol ok 5 oA 5 gisle ol A s
o) F7k AFR A Dol @A) RSPl © A%, AL 1 gl
52 298 WA 22 AU AN + o, Aol olF Adee Wel B
3 Ak AT 5 e Tl Bk AEE, A, 56-5TH
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A2d A9F 9 4

L thERA S 2A

54 5 7l (continental law)10)o| A &= A& 2-& WHE FgoA At
v o, ok oupsl o] ZTmiry AlojFH o] AL el W] 1 @A o]

o3
o
of
o
ks

HE o 2A Ao Ale]F ] GAlE XA Y 1134% A3ge] 2o 3
LD g Ak AF Stel AR AlkEAREe] SAREAl=, AR
A =3 ESEety Egs Ao, AAATE gietal gle AlgE e
e Vool Bssty] Qg Ao HAAE Fa vk A=, & 2FE FE
AFU-E Ux] o]y ol sk MEAS RFOEA, 11 7EF onE
ZFxsta e AAA rgoleta & ¢ ke

Tg s vl o] Aok QAT A s ol QoA AFH AAof o] st =¥
Al Mol stk wEkA, s w2 AlojA-2 Aok QlojA] &
i ol o] #E TFEAQ ouE ZAxsta Qrtu B F glow, Aok
AR WAk ol E A ZlolA Aol H el &gk vyt = Ak §
olE diAlst=E A obdS HWsta Utk

= W Al1573oAM =, Ak A #AE aElste] Ao @

16) HSMAl: 2R, 5d S FHACE she FHUFE S WAS e dFsHAE 9
nR A e ““%TJEPE e AT E Hololth AEmFes olEAol =i
o] $4ata T AbHol FREo] k. diENAL 719e =ebHAgt ﬂléﬂ‘ﬁﬁlﬂl
Azstedeh ZaAE AR, Eeld A, FHD AR TR AT 5
e Qw, AZHEAL deRTel, SATe, PR A i, RATFIANY 5
S go= stz 9tk

17) ‘Code civil des Francais’, Art.1134. : “1. Les conventions 1également formées tiennent lieu de loi
a ceux qui les ont faites. 2. Elles ne peuvent étre révoquées que de leur consentement mutuel,
ou pour les causes que la loi autorise. 3. Elles doivent étre exécutées de bonne foi.”

18) AFA, EHAAACk o) & A4, , ool E TR, 2008, 63%

19) HHF, “frdAaAd Aol 4o gt vy AAMEY, TARPHAF, |, Al
274 A%, A P ES]) 2010, 637,



Foll Fo} A Hofo} ek a FHHIL Y0, ARl NE ATAE A
g w52 melstel Aol Fol G oTE Acka WAlsta 9
v ol NS Ackel A AR AHE 713; s AN
N REIRE

goll osto] gL Kol olE FA C’Jxé = Hlske] S A A
Aekel ofdel M= =& Aok Asoly yobrk Aokl s Zl ddwA

- o
NAm AP AHol AgHE Ao mop oF WA AHHIL At 5
ol glek. 2, dFPAAA L Aoke] AA Aol AckRAlAt: ek 4
A5 Gastolol s QgAY GRS Fohsa Qa, thebrt P 9%

g Aore] ol g3l o =s17k4 Bgatn 9l S0l rk.

) 54
Ao A o] (the law of obligation), 53] AlCFA|AA === A
S JrAlsks Al W g AN Y F4E sk 989 7S BE

20) BGB, §157 Auslegung von Vertréen : “Vertrée sind so auszulegen, wie Treu und Glauben mit
Réksicht auf die Verkehrssitte es erfordern.”

21) BGB, §242(Leistung nach Treu und Glauben) : “Der Schuldner ist verpflichtet, die Leistung so
zu bewirken, wie Treu und Glauben mit Réksicht auf die Verkehrssitte es erfordern.”

22) SCC, Art. 2 : “1. Every person must act in good faith in the exercise of his or her rights and in
the performance of his or her obligations. 2. The manifest abuse of a right is not protected by law.”
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7 & U A 2 (Contract Law of the People’s Republic of China, ‘CLPRC’)24)

Aezol M= AejH ol wato], “FAatrt A s AAFstaL, oFE oldFel=

2o AAE F5Eor shvba st Atk

A E FEet v Exe 23] AAAIEE olv Al QA AAFR
e A TIEAKHH Adxel #8E AL Ase Aozt E 5 9l o
21gh Ao A giFsH Al lolA = AAF dlM Y Hao AredH F&
AlGxz e cdRkxzdolgtais FetaE vt

T YA Y A9 H S EARATE WIxE s S S gl WEEA] A
A skar wg dole] WAREHE THleke s 9tska, Mol Ao
TAE fdste Aol BEe Aol gle A5, AYgHE A8 A
& 4 Qe &S 7HIth ol EHH, AokA A

g Yojr HFHOow
ok Hh Ea Aok ERDANA PAAE T A He| s)ste] Bag ¥
G g o|gsx] hom <k Hrk

4) =

@5 WY ARzolAE A9 H wetel, «elo] WAG 9 ol A

24) THAPH I AR 1982 o5 AAAI P G L], A 7 AN Al [ A
WAL, TEAH A So2 Bawe gd AekiS EAld] X8,
1999 o= Egate] Al wel 7 uke] %7 71o] AR WA, A T vAR) A9
FaAY P E Fsst AlkE olg F S VIxE wHEth Al 7]sky
CLPRCE AlSFTA1el {95 S - 831, Fall APl A== o=re] Al
4 ARzl AAsH= AkHAN HERAS 448 itk Aol uet FHERD
(hEG RO Bt 1S Fskal YTHE—, 1999, 18E). Eao]Ae Aok e B3 2 o
Astel] TS FaL ola} T F LA (CLPRO)C| 2} 7 Sttt

25) G IRE, NG o < ME AITERCR, BT XSS 258 WA B .



o

ool o} A4As] sfefof sta, olefl 1 A= W& R qtAsta
Atk F= mIRAY A H L AkHA L] Ak g o]ol& wig s,
Gl oY AFE AvEs WE £ o des AdgE
U oRE olgatol s o "tkE WA oo wAetal gtk vholrl, 49

=

Ho| SMiETHE ol FE ATPY AL A e PAE Ryste,
el AelE FolstadAY wi AnH o Fue At A0S 7
Qo] Agattti A uE Aol o] 2ok Fu.

o

AelHa} ol @3 WM Fod AL, o2l WFEFAY 9

otk Weldgol Algshs AP FRHoz At Hxo] A

ol nEEL Fu S dslel 9le W, Aol ofEd olelo]
gl A-golofof skl ApA oz ASAM el dukEthn ¥ 5 9lofof 3
o, A WAL A ollo] grye] G Edlutt AdeE Weldgol
@ @ 5 gk ol Ao THE b WAHoR AT & Aok

2. FUIEA L A A

& v *H 7l (anglo-american law)26) ]| 4] = *41 2] 2] ¢] ‘Sﬂ 7= Aok GARAE 1F

o Weel 9] e, T AAANY AYANEE 210w FAH Fo
Aol FAYE FI A kD, AR W A Do, el
ool AAMIE FEAT Yed, 1 MBS T P AdelM §
401 s AEE BRI A Sl A el

3 g gt A0Fo] oste] AAAL ek s AwkAHo] EAst
A gtk

26) G35 AW AT D VA APHD Y WACI YRWS FHOE S md.=
g2 5o UBWAG del griEe BANTOIS FAE Saow dnh GuiAs
A9 248, Qusuck FAZ LS £33, FAR A0 wele] 9@ Yol
@4, W ol FAlo] Hof itk AR AL FEe] s dse] Juiye AR NS
Yole s SRTh SRR Eee) SR W ohlsl nesiglon, g vy
o= @A WAk Arlel 94 FrE BN Foge] F7hEa olck

27) BEWo] 1847] FU AKADY AAHS AFAYSAE BFFHIL, 05T G
£ ARFoR NoHo] WrE ov)g Fa 94 gtk

039



A Ak AT oA AAEA AdwHE
Gl Ao Ho] Aokate] oF el w7
srhe A, A0He WA 39T 5 dgow U

o TEE E3sH

ot WA A ST AdE A A, ARl dARE Al

skl Aokl W= vhs ¢ Sl APETIRe]l 24 sd s EAgts
Nk

T Shell AR AR AR frks AE Sl Al Hel waEAd
= FHoto]2® A18H 8] oo 2xAdd TAles MEAoRE dste] ot

o2 2, Wl AL g, et g9 Alere] A Y, 2%
e, =44 =2, 27, =
o] WA Fu|SAAE GARRFY AFES Aol glold wAT Fu|7t

ot
o

o

o]Folx 1 wAo] AL ALY AlekFEuyt Aulg ZBun 1 Ao tiEiA=
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28) 3@1‘%, AA=E, 729.

29) RS, “HAEFuul g kel ek FAAF k] A
xﬂss:ﬂ #1948, Mz 3], 2006, 2101,
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34) UCC, §2-103 : “(4) In addition Article 1 contains general definitions and principles of
construction and interpretation applicable throughout this Article.”

35) AAD, “IAEAANAM Y Al o] AA, PARREIAT , Al24F A2, AR
#83], 2011, 539,

36) UCC, §1-201 : “(20) Good faith, except as otherwise provided in Article 5, means honesty in
fact and the observance of reasonable commercial standards of fair dealing.”

37) UCC, §1-201, UCC, §2-103.
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38) Allen E. Farnsworth, “Good Faith Performance and Commercial Reasonableness Under the
Uniform Commercial Code,” University of Chicago Law Review, pp.666-679.

39) Whittaker, S. - Zimmermann R., Good Faith in European Contract Law; Cambridge University
Press, 2000, p.39.

40) AL, AA = 112-11349.

41) Borkowski J. A., “Testamentary Construction. The Liberal Approach”, The Modern Law Review,
Vol. 30, No. 6 (Nov., 1967), Blackwell Publishing, pp.709-712.
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A1 FAGAHA A 2] 2] 9]
1. TAEFv Ao 3 UNEFHH(CISG)

=7 A 7+ A ©F(international commercial contract) JAFALS] AAE HA QA
akof, BAkAREo] AR A 07 @A AP A ofvtel fste] gAH I v 1
it dAhe] FAEAAI RS wEA WstE B3 - vk A o A e
AL ddo] Gt A - oFE qrAske Zole $HAVE lom, Azt
-y Ao ® Q1 o] s AT

ol st 49 = AAFH (private international law)2] AA o} X =, T3l A
Aol Aol Sl o= AR FuiRel o Futel glAl Hed, ol
A d-g dAdd Bgt Aol FAMel sl He gnl gt whebA,
GARARE 25 Y] A E B FYEMA FAME Alokel A stk ol&
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2] A = A CISGE, EF iAokl
sfol, #AAoE BAR BHS AEIFOLMA, FAANANN] PEAA
Foe ARSI g 9, 2 QoromAel A9 A @A)

TE3Fa. 9l A °F=(contracting states)<>-

F 7870=rolth ElvEks 20049 29 179 7FAE 71ESke], 20059 3¢
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45) 19641 UNIDROIT®l| 2l&] €% “3o] 19k (Hague Convention), &= ‘= Al&=&miufAoke] 3
Holl tfst FUHe #st FoP(Convention Relating to a Uniform Law on the Formation of
Contracts for the International Sale of Goods, ‘ULF)¥} ‘A &Ewjujo] th3t U] A3 3
ok (Convention Relating to a Uniform Law on the International Sale of Goods, ‘ULIS’)S Z3tt}.
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2. TAFAMA kol FeE A REY ) (PICC)

SAAA el e DAAHPICOS T A FHY ok, FAPA
Acke] ARG AAG AR, AT FAANE TEsL At T
QL FAARN o] BEY

,ﬂ
%
tlo
=
)
_0|L
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=5 A 7] & (restate) = 1

46) CISG, Art. 1 : “(1) This Convention applies to contracts of sale of goods between parties whose
places of business are in different States: (a) when the States are Contracting States; or (b) when
the rules of private international law lead to the application of the law of a Contracting State. (2)
The fact that the parties have their places of business in different States is to be disregarded
whenever this fact does not appear either from the contract or from any dealings between, or
from information disclosed by, the parties at any time before or at the conclusion of the contract.
(3) Neither the nationality of the parties nor the civil or commercial character of the parties of
the contract is to be taken into consideration in determining the application of this Convention.”

47) CISG, Art. 6 : “The parties may exclude the application of this Convention or, subject to article
12, derogate from or vary the effect of any of its provisions.”
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MEA FEAAEE, 2 UEe Agaelstn wncks A2e Wee
F748 7ol 1 SAolth Eat, PICCE HAAok %«ﬂ@_o_i 258
FoQrks A, FAE FUE 9 e A4 0 BFsecRs 1 99e
AYT F ATE A Ao} S48 Adel B8 AW £ 2 Himod

= & F Ute el Utk
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= e} wEkAl, PICCE 9] Wl g

0

H

E‘rL *17“1]*1 a 44 T F Sk
4|, UNIDROITZ}. 3= A=
7b ZEe] e PIccE Sl

AL, 71 wAA S AVlwshe s HREE dhal 3tk

?jﬂ‘)ﬂ/ﬂ YHAE ZA P UHE
o5t

48) AFA, AA=E, 1359
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disparity) 9] A= A53kal Qlrk

Z1 Hiell PICCE= wAMZdA &olel el A (contra proferentem), 101732
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3. A %H A4 (PECL)

5 A3 (Buropean  Union, ‘EU’) -7 #| &5 * (Buropean  Economic
Community, ‘EEC")2] S 71O R 1994d wpAEZJ|EZF oS &
3t A B35 s AFH, 19999 A AEL] HAHE o] FUT}50
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CECL: 7HlabA o= it shabel ME7F 9 AW E 402 T4 Y
Atk ZEARE 1A F4d e A UNIDROITS} #Zo] & AlA|Zo] ofyzl dA
EU oW 2lel=te] gy so} Sl iMX*Ol 9Ath. WA PECL> EU 4|
Alekiel dnkdolgh= WA AE S8kl BU 4= uie =¥t
TATHoEAN doF s %lEP.

o] & AYF - AFAH FFatelA EU gl TEW FES AT =
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50) HFA 9, “FFHAFHLAPECL) SN Al B, A 8ks| %], | AHed A
33, S=aA)EE3) 2005, 3087H.
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52) CISG, Art. 7 : “(1) In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application and the
observance of good faith in international trade. (2) Questions concerning matters governed by
this Convention which are not expressly settled in it are to be settled in conformity with the
general principles on which it is based or, in the absence of such principles, in conformity with
the law applicable by virtue of the rules of private international law.”
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53) 248, AA=E, 76-80'.

54) Schlechtriem, P. Uniform Sales Law : The UN Convention on Contracts for the International
Sales of Goods, Vienna Manz, 1986, pp.1088-1091.

55) Frans, J. A. - van der Velden, “The Law of International Sales : The HaGue Convention 1964
and the UNCITRAL Uniform Sales Code 19807, Hague-Zagreb Essay 4 on the Law of
International Trade, Hague Nijhoff, 1983, p.52.

56) Bonell, M. 1., Article 7 : Interpretation. Gap-Filling, in Bianca-Bonell Commentary, Milan
Giuftre, 1987, pp.81-82.

57) Honnold, J. O, Uniform Law for International Sales, Under the 1980 United Nations Convention,
Kluwer Law Publishers, 1999, p.99.

58) Honnold, J. O, op. cit, p.33.
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2. EAAS w4

A2.1.155 088 FhelM = «GAA = ARl A4S & A oA
Frge] tisto] AAE AR of sty Ty, oter FAsAY e F
Gt A o] e &8l diste] Y-S A 53
ool el med oAE glo] e MAEkAY Al&skeE A ¢
olojtp et WA sk Q.60

GAAE Ak A BEHog A gl Fet g4 & ZQA ol

59) PICC, Art. 1.7 : “(1) Each party must act in accordance with good faith and fair dealing in
international trade. (2) The parties may nt exclude of limit this duty.”

60) PICC, Art. 2.1.15 : “(1) A party is free to negotiate and is not liable for failure to reach an
agreement. (2) However, a party who negotiates or breaks off negotiations in bad faith is liable
for the losses caused to the other party. (3) It is bad faith, in particular, for a party to enter
into or continue negotiations when intending not to reach an agreement with the other party.”



7F ddo] JiAlE & defel =] fske] ofwAl Elal o AR =Y
T 7

2ol AAE & Stk ol =AVEAAHMA ddke= FARAR 3

=
Rtk erele] el 2 wx B 53, YA gy Fole) =

& WASAY A%shs Ao FASL ek

et
o
>~
>
i
0
o
e
o3

A41z2 WA Ad7zA-= Ak FWe BRI TAE oF1 Qlrt
Aok o] BEEA| = Aoko] AYH o]F o WA= o] Egolt} o] 7
- Aekymo] WA= A FARRIE] Tl Ak orH o g HESS

7] Wl AL E& wed] mA s Eate] A Ral
Aokl Fuo] Qi AP PICCAA olF REFT & At /FoEE, A
Qke] Ak Abghe] HAF glojojof shn, Folo] A4

61) PICC, Art. 4.8 : “(1) Where the parties to a contract have not agreed with respect to a term
which is important for a determination of their rights and duties, a term which is appropriate in
the circumstances shall be supplied. (2) In determining what is an appropriate term regard shall
be had, among other factors, to (a) the intention of the parties; (b) the nature and purpose of
the contract; (c) good faith and fair dealing; (d) reasonableness.”
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62) PICC, Art. 3.10 : “(1) If a party is entitled to avoid the contract for mistake but the other
party declares itself willing to perform or performs the contract as it was understood by the
party entitled to avoidance, the contract is considered to have been concluded as the latter party
understood it. The other party must make such a declaration or render such performance
promptly after having been informed of the manner in which the party entitled to avoidance
had understood the contract and before that party has reasonably acted in reliance on a notice
of avoidance. (2) After such a declaration or performance the right to avoidance is lost and any
earlier notice of avoidance is ineffective.”

63) T}E@(excessive) O]O]O]E}“ EHE, 7Y 71 52 o3 Rigold 7] 7S 9t
3= 7)EF oWl @49 WA Agel Bido] ouety, 18st Adet EFyrtozs
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64) PICC, Art. 2.1.16 : “Where information is given as confidential by one party in the course of
negotiations, the other party is under a duty not to disclose that information or to use it
improperly for its own purposes, whether or not a contract is subsequently concluded. Where
appropriate, the remedy for remedy for breach of that duty may include compensation based on
the benefit received by the other party.”
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65) PECL, Art. 1:105 : “(1) The parties are bound by any usage to which they have agreed and by
any practice they have established between themselves. (2) The parties are bound by a usage
which would be considered generally applicable by persons in the same situation as the parties,
except where the application of such usage would be unreasonable.”

66) g, WA=, 674.

67) PECL, Art. 1:201 : “(1) Each party must act in accordance with good faith and fair dealing. (2)
The parties may not exclude or limit this duty.”
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68) PECL, Art. 1:202 : “Duty to Co-operate Each party owes to the other a duty to co-operate in
order to give full effect to the contract.”

69) PECL, Art. 1:302 : “Reasonableness Under these Principles reasonableness is to be judged by
what persons acting in good faith and in the same situation as the parties would consider to be
reasonable. In particular, in assessing what is reasonable the nature and purpose of the contract,
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the circumstances of the case, and the usages and practices of the trades or professions involved
should be taken into account.”

70) PECL, Art. 2:301 : “(1) A party is free to negotiate and is not liable for failure to reach an
agreement. (2) However, a party who has negotiated or broken off negotiations contrary to good
faith and fair dealing is liable for the losses caused to the other party. (3) It is contrary to
good faith and fair dealing, in particular, for a party to enter into or continue negotiations with
no real intention of reaching an agreement with the other party.”
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71) PECL, Art. 2:302 : “If confidential information is given by one party in the course of negotiations,
the other party is under a duty not to disclose that information or use it for its own purposes
whether or not a contract is subsequently concluded. The remedy for breach of this duty may
include compensation for loss suffered and restitution of the benefit received by the other party.”

72) AEA, “frA A HPECH Y AnkeF gl Aleke] A=iel ¥k 3} CISG, PICC Tf
ko] vl A, A A9 Als, E=AldekE], 2004, 14-15T.

73) PECL, Art. 6:101 : “Statements giving rise to Contractual Obligations (1) A statement made by
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one party before or when the contract is concluded is to be treated as giving rise to a
contractual obligation if that is how the other party reasonably understood it in the
circumstances, taking into account: (a) the apparent importance of the statement to the other
party; (b) whether the party was making the statement in the course of business; and (c) the
relative expertise of the parties. (2) If one of the parties is a professional supplier who gives
information about the quality or use of services or goods or other property when marketing or
advertising them or otherwise before the contract for them is concluded, the statement is to be
treated as giving rise to a contractual obligation unless it is shown that the other party knew or
could not have been unaware that the statement was incorrect. (3) Such information and other
undertakings given by a person advertising or marketing services, goods or other property for
the professional supplier, or by a person in earlier links of the business chain, are to be treated
as giving rise to a contractual obligation on the part of the professional supplier unless it did
not know and had no reason to know of the information or undertaking.”
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74) Unilex, '02-20166; (2003.11.06).

75) CISG, Art. 9 : “(1) The parties are bound by any usage to which they have agreed and any
practices which they have established between themselves. (2) The parties are considered, unless
otherwise agreed, to have impliedly made applicable to their contract or its formation a usage of
which the parties knew or ought to have known and which in international trade is widely
known to, and regularly observed by, parties to contracts of the type involved in the particular
trade concerned.”
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76) Unilex, "VB/94124; (1995.11.17).

77) CISG, Art. 53 : “The buyer must pay the price for the goods and take delivery of them as
required by the contract and this Convention.”

78) CISG, Art. 62 : “The seller may require the buyer to pay the price, take delivery or perform his
other obligations, unless the seller has resorted to a remedy which is inconsistent with this
requirement.”

79) CISG, Art. 71 : “(1) A party may suspend the performance of his obligations if, after the
conclusion of the contract, it becomes apparent that the other party will not perform a
substantial part of his obligations as a result of: (b) his conduct in preparing to perform or in
performing the contract.”
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80) Unilex, "18/2007, , (2008.02.08).
81) Unilex, 9651, , (2000.08.25).



2 AT AGA FASOA AL atolop By 2

Ao ¢ :

TA/P = PICCY FARAE 244 g JAdsiAY Fdshs A
A= dTigel & Edfel wistel Al Atk Fg A AAQl AR
Aol SsAY, FEA A wAAN G Vel wheke A, el 1
Aetolor gk AR e AIARl mauA R Qlete] Ay A ® FAA
= Ak A gl sy Aode] Fdd Auter Q% Aoks
Aot € AR Aleke AT ¢ vk tAsE AEske HERle

of
2
2
o
)
£
off
ol
38
)

82) PICC, Art. 2.1.15 : “(2) However, a party who negotiates or breaks off negotiations in bad faith
is liable for the losses caused to the other party.”

83) PICC, Art. 3.8 : “A party may avoid the contract when it has been led to conclude the contract
by the other party’s fraudulent representation, including language or practices, or fraudulent
non-disclosure of circumstances which, according to reasonable commercial standards of fair
dealing, the latter party should have disclosed.”

84) PICC, Art. 3.9 : “A party may avoid the contract when it has been led to conclude the contract
by the other party’s unjustified threat which, having regard to the circumstances, is so imminent
and serious as to leave the first party no reasonable alternative. In particular, a threat is
unjustified if the act or omission with which a party has been threatened is wrongful in itself,
or it is wrongful to use it as a means to obtain the conclusion of the contract.”
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(Abstract)

CISG article 7 (1) specifies several considerations to be taken into account in
interpreting the CISG, article 7 (2) describes the methodology for dealing with the
CISG’s gaps i.e. matters governed by CISG which are not expressly settled in it.
Because national rules on sales diverge sharply in conception and approach, in
interpreting the CISG it is important for a forum to avoid being influenced by its
own domestic sales law.

Article 7, paragraph 1 therefore provides that, in the interpretation of the CISG,
regard is to be had to its international character and to the need to promote
uniformity in its application. According to a number of courts, article 7 (1)’s
reference to the CISG’s international character forbids from interpreting the CISG
on the basis of national law, instead, courts must interpret the CISG
autonomously.

Nevertheless, some courts have stated that case law interpreting domestic sales

law, although not perse applicable, may inform a court’s approach to the CISG



where the language of the relevant articles of the CISG tracks that of the
domestic law. According to case law, reference to the CISG’s legislative history,
as well as to international scholarly writing, is admissible in interpreting the treaty.

The mandate imposed by article 7 (1) to regard the need to promote uniform
application of the CISG has been construed to require interpreting the CISG to
take into account foreign decisions that have applied the CISG. Article 7 (1) also
requires that the CISG be interpreted in a manner that promotes the observance of
good faith in international trade.

It has been held that requiring notice of avoidance where a seller has
unambiguously and definitely declared that it will not perform its obligations
would be contrary to this mandate. Although good faith is expressly referred to
only in article 7 (1), relating to the CISG’s interpretation, there are numerous
rules in the CISG that reflect the good faith principle.

One arbitral tribunal, in deciding the rate of interest to apply to payment of
sums in arrears, applied the rate specified in both article 7.4.9 of the PICC and in
article 4.507 of the PECL, arguing that such rules had to be considered general
principles on which the CISG is based. [here] In other cases, arbitral tribunals
referred to the PICC to corroborate results under rules of the CISG, one court
also referred to the PICC in support of a solution reached on the basis of the
CISG. According to another court, the PICC can help determine the precise

meaning of general principles upon which the CISG is based.



