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von Jhering)ell &3l FE e AHoEA, Fx oAHS “Fad Ak
T dE F gle AckelA ] Ealjulidrolets =alelA] FEl HAE A
o7 A7t o] F AR FAE 5d v AlFEo] st AT
=4, 2012).

Aol o8 FEE AAAD RAANYL WEOoRA, = XA EF,
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A AAdE A3 FAA4 HAADAA AFEoldAAMA AR 1
o] Hhylo] A gH dss Badth(zd-E, 2003)

0 AlerAlde A% T8 WA gelag el At Ak AR ke A
= W4 7EHd Ve Sde] EAAE sk A |

Sdo] o
obe] AR FF A BAR A
gREA 1 WA Aol AL 9

5) W, A750x 1 “a19] = AR QI AR BRlA EE TheE A= O EFE A
‘51— xﬂolo] 011:]—

6) AA =N AkAAE A FY WA $ Faf o] 2 Qe EA, 2 96
ko] FAA oz A Eaul g e] FAle] #e EAlde Beehy] ek 17ke] |9k g
Aof oall FAEle AR WA AR WA AMLS Seeh(FH A, 2012).
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e o] g AkAE o] F AlekelqE flg G A oo A
FAAA AlFFAAS] BE - FOYNE FAAD F =Tt sk ZAI7E Al
718 Ak = Aok AF Fols Ak e gAs flste] GAT §
gatojol & AfHARYE S9o FFort BAsHA Hu, AlekAAA
Al A= FARAE ghell AlFRAIZE EAEEA] ok k] wiitel, o] A9 Aok
PAZREH 57 87 2gtus B 5 oglar, gvk A He 7]k
TN - GO Fo] WA= Ao B 4 qlrk(hl, 2014).

i Sdoll A= Ak A AlekdAbate] RAlE 29 F4E RIidARE I
Sl AW ANEsIA gall RadAs dEdel o WA
f

4=

me i

o2 st 92 A AGAdd HAAAS YA A= o g
A9 Ga WA A= Wy A535x%9 el A Y Wuy A2xel 7 Zska 9

o AN A B O Ao lojM e AkAEAA AckIAbAre] HA

A9 WA BAE sLsAl Fetdt & Qlvka E2oh(3dE, 2003). whebA] A

oA A A - S5 BES 1 AkFAAL ttole A

o7t wbAskA R, MEe= 1 AT AYE T Evtn & ¢ QA &
3

=
g I &% REEA] Fdettta @ = §ls Aolth(R Al - o] F 2, 2008).
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okl AAL 9lstel Brke] A} ARG PA el wETE F

Wgow st 29 MRl BAs T, Fal Mo TE WEow s o

Ae A= BGB A241% A2l kel W& owe] AAwA, = A
& Aloke]l fragtew Qlsto] A o]ddE ¥A Jshth @ A S Aol 1 =%
S QALY O 5 e Aol AEEA ohF}

11) BGB, Sec. 311(Obligations created by legal transaction and obligations similar to legal transactions) :
“(2) An obligation with duties under section 241 (2) also comes into existence by 1. the
commencement of contract negotiations, 2. the initiation of a contract where one party, with regard to
a potential contractual relationship, gives the other party the possibility of affecting his rights, legal
interests and other interests, or entrusts these to him, or 3. similar business contacts.”
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“(2) An obligation may also, depending on its
“(2) Damages for delay in performance may be

contents, oblige each party to take account of the rights, legal interests and other interests of the other
- 10 -

party.”

13) BGB, Sec. 280(Damages for breach of duty) :
demanded by the obligee only subject to the additional requirement of section 286.”

12) BGB, Sec. 241(Duties arising from an obligation) :
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A, Al glo] Aok ARzt e o] PAapel oo o] e AFE Apa
gk osimtA = oA A = Q= AAAE "HAFO, o|=HE A
A3 ZietA ke Zels LA & = Al SOl

Ol Erskal ok 2 oupel o] Aleke] WA oM = Aok
ARAZE AdAdsHAl wAlel dsteiof gtk duiAleRN o VIEA A A 42,

Ad) vz FEHS T A9 Ak A 2’ (pre-contractual liability) ©. &

=

2
off I
Mo X
ol
ol

AT g FACl A, ol Ao AT WHAFE WA et
o A

o
)
ol
o

o
rO
o
.3
rl

ol
o
i
o
i
4
e
)
12
K

<
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45 57 kol s Al (liability of specific promise), AlFwAd7d &2](agreement
to negotiate)7} A€ A9 HA AQd F= AT 5 Slk(els B, 2014).

e Gu AlFEAATE 258 ApAol whel Aok Aol st
AT ste et o] Ake] 7 @7 o= shutel sl ok Ad-g-ebd AlCkA
A el digh Eae] Q] e o FTF BASHA] gkgo] dFoln, A
22 o] AAAY wAaIHgel AFHo] = Ad&olgta siH e

T Acke]l frastAl AAHATAE Falf wdIHgol] AFE 9] Qo2 HH
o] HEGHE TAHA oY 3o (A E 4], 2004).

FH AN L Ao Ak F& BHBS Aol sske] el
9]

gel o skl AAAA WA AYL T8 As; Yrk A
S5k wohel A thEgle]l F8ek Gl ACHIAW HARAE AotAA
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31 Th(Kottenhagen, 2006).
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m BAYL 0% TARED B BEH] Aste] FU Ao 2
T Sl dubarAroletal HwH 7ol ol 23tk (3 dE, 2003).
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A3d F Frke] A

L %79 A%

T UEHA F7MEA ‘TS d A (Contract Law  of the People's
Republic of China, ©]3} ‘CLPRC’)= A4 FAl BGB 4 CISGE $lAlste] PICC,
PECLE #l9] Frxslo] Atalitta &4 Stk o -9 CLPRCAY AlekAl4
NE=T,16) Ezox= AkA
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B SRR el EaE

= A% 3 FAYE FE ool WA ke rhas
Ik BExolA AlkAAd Bl wAlEE 3 AR T = 3l
o Ealsd ok 2

o= e APy

Add Ao AAALE Add FHow g AL BABA A= A
E z

gl wz eke AR A e AE FPou ThE B7E T o
F otodow Aoks AdaA R APE AT F Utk ok A 23T
AR FHow #gHE A7} orolt

A, AT B Fow e now eddAY Bt 594
HE AT ASOIT(A2E). ol 2 BAEAR Qg Aok 4 Ao 3
FETh oA 2 ksl ol Qulmelqt AckAAtel QlolA Aleknr el A4
7 WA QAAE] A g AkAAA AQe ARaA 2w At o
goeg Mo AH BAEA, Aol el diskel 5A &S @ 4
$ 1 o¥go] g 5AMY, WAL 1w HlE @ A9 AkAAA A
2 QAse] gtk CLPRCSIME AP714 BAXAZ AkAdd Bz ow

16) CLPRC, Al42% : “GAMA7} Aloke Adshs 314 Sl thol 4% 5 szt ol il
&g 24T A ohgs) SaAde Fasjelol Ak (1) ARCE Aoke Adsw o
JHow Pag QAW A9 (7)) 1w AkNdY BUE Fow A LAY EE
BB AT A (718 FAAEAHe) e B9A7} e A
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FE&st vk ouk BxoA = AZE] EARAE T8 ARl fg 119
2 o, SR AY Toz s Qo] o] oF Al thEt B
A, Zoe o AR e AR AY T Xt YA ¥ e 54
o] gtk AZAY ol X A3TE ALste] AGAAY RAALE =&
T AE A E FATIL e Aow Bt

AR, 1 grel] Ale e fuE = FLolth(A3E). £x A3 E Alls A
A2z o]9e] Af-ol= AkAAL] #AeA Aol futato] AokwA T
AbAE Aol Epel e T Aol AlRAAd BAARls 1St
ATH B 5= k) wEbd Ex A1s WA A2z Al 9utele A
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ATHE & 9], 2014).
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17) CLPRC, A4z : “FAtab= ®ell SJAste] ApRA oz Aok A4 Ayt olon ofujst 7]
T s EHHo® st oy Hrhr, Albx - PARAE vhEE] B AHS w8
sto] 7} who] Azel o5 gHgstoiof gk, Alex : “FARARS] APl @Ake} 92| o]
2 ohgs] AN AFS Fstoiof gt

18) CLPRC, #l43% : “GAA7} Aloks Adse 3y T 4A | 4714 Aok Aois
w2kl FAAY RG] ARgstiA oy "k g Ad7IEs FAsAY FAY
Al ARgste] Aol Al EAe 2de A whgs] SRS FEstolof sk
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T2 Fgeta es AE g Utk
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I e L R ) Zéi %—% ﬂﬂlé}ﬂ,
FgA . uAE - AAFT FA 5o FRI} o
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of 71 WUt Ahdow Frbe= HellA CLPRCS PICC 9 PECLY #4173
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Restatement”} ‘A1 &J 242 F A ¢5’(a duty of good faith and fair dealing)
S AFEAbAbel Al et QIAINE2Y @2 wAA Al Qe AR Al 9]
Hqg o 7F FaE= A ofyth Al He| whep wAstojor & oFE
° i

HehA g Fele A% AR Aolm Qs PAAT D] Soizt
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21) UCC, 8§2-103, 1 : “(b) Good faith in the case of a merchant means honesty in fact and the observance
of reasonable commercial standards of fair dealing in the trade.”
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Az AgA HAA g7t she e Adta & ¢ v BE BEH
A= AkBAL] BAA ABRE obF FAstE Ao
¥ =7 e Ak ool AT LA
oo st} AL 7ZFxskal QtH(Summers, 1981).
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HZ] o ‘%‘j%% I Fod o2 AR NS Retn Qi g
olth. Abel Avld, AFWATANA UGSl Fol el wat A5
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AR 2 2F oA mA o] oAz Zbe| u|11e A TR A7), ofmlEoe] 9
oA o] thzl Ak & 1 A2 E 4 Qlth

olglgt ARbeA = FAARA AlFAAE gt HE MAISHA = Fkot
T oMol Aleks FE ALY JRAITo] Slojk FEARAF Fhell= vl & Tt
WSk AoE Hal gl :zﬂw OM Abgrel HIE 46}71 Aste]l =l
=017k, aw on] Aok
tiste] ®g o7k g o717 %, 2003).

o] 2 Aks
AL AE F AAR, ANY 54
ARqlel AYE + AS= ?f*éz‘s}

=
NE WA A5t 3

b oledt AkAAd @A el wiE o, 58] o oFof g A
el Aelnte] obd, Weo] gl yjtholels Eehsial itk

ol 594 Y AANAM s AkAZA FEAAS ddo] AL 3
UL = 7 Qle BRE oty AGAEd AL S FEstet AR b

Exo] gt} gyt BE Ry} WAl Aol 7 AlE 181 ®BEO Ak
of #ajMRt st 5 wEolth wEkA PMA o g HEA k2 ALY
Shadat whelol o & s Al glrkal Hopok & Zloju,

oA A A D AekFAAL Fellwk A s Zlo] obyet, Al3

M= A 5 qlar, o] B A3AE AlkGARAel Al Fall H e
is o)

FHE AR vk olek #w¥ste] N SAdAEHS AkAA A3Al
ek A s gEstetar g, ol 59 S Al oste] dA
¥ AR Bo s 9 Hels AkAA DA NATEA drste] g Sl
2 A g olvh ol Ziiivl o] s el FARREe] ool oste] A
- AARIA Bl Ve A - BUMFES A9 A Ade AT
G e AW AR Azl g le] EAE AU, AEAE

23) BGHZ 66, 51.
24) RGZ 78, 239.
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A4 @A, Z Aokl FanAel Qe A Astel Bhgo] gL

Eafe
o goleel wel Aokl AAHA ofUd wele BE, skl FaA
ARE delE 8] MES s wgor dAse) tu gl APYS
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A3g FAAAA I FESAN ALAZA FAAY
A1d FAZF el A el #gE LR F(CISG)

1. CISGY] ¢ 9]

UN A 5235 9] € 3] (United Nations Commission on International Trade Law :
‘UNCITRAL) A A7 3t ‘Al =F i uf Al Fell #+3F UN § eF(United Nations
Convention on Contract for the International Sale of Goods : ‘CISG’)> &3 tjgh
o Ao =7 (applicable law)®) 0.2 2] &3t A V]5s FHEY
gt Rl HAE £ AHA A= RA, 1930t whAZ o] AR A =
< &3l 19801 el ol=¢ 1 AAES ®A =3, FeF(convention)26) S Z A 1k
aes zhE 1988 1€ 195 ayS HAst 9 th(Gordon, 1998).

CISG= = AIFAH A o] ‘= A =& v ul] Al 2k’ (Contract for the International
Sale of Goods)ell #st o 71 AFst A4 dHd=A F7E &
FEAof, o]0 dF3 AFS xEulsf
olgf gt P b= CISG7t 13t A A M AN FAEIWNE &S A

q Z A" (international uniform law) ©. 24 2] QAo ZAuke AgS o3| 7t
st A5H sAl, olFEE FAA FAHOEA A4S thEsle] BA

2 logEts HE gals 1 A Tl 2l th(Amato, 1993).
FElvelE CISGE] 7hedell tha AFAR] S AAska " zbA A,

ol

ozv

25) AW (ERR) ol R $, (L) QL = AIARE (B &)4 Tl e EAV 2 &
= A A (W) A}‘?ﬂﬁloﬂ AEE s AAUEEL)2EZA, 2 WA (WML S T
?&E}. BHOFE AT} ALy go)et wro|n, APA °E~, “A9ld AyRA et 7t
F aAs BAZE Qe w7k Wow eyt oljst Ad el Agel os, AelA AT
ALl MEa7} BT RolA EAN S, 9 EERE)olB s Stk

26) “GoP (i) FAARY Qb e Apdto] WHA|AME WA - FFEHA| - 7F B9 A9 Aok
Hato] AREETh ol YHoP e AN 2ok g WAHOR AR HelA @ ()
Foololth Folo) ebell, Hok(HRY) - TR - AR(ET) - FAE) - AA(HE) ol
oAtk o] AS FF L, FE X*‘ﬂﬂ AA A Fohs Abel Heto] o & N F
o glo] = N-9f Adsh= ‘g el AMgEh o] EHW, ‘- v FAFA, k- A FI T

o] 1 ofjojtt.
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Aoz m=d Al7lojunrt, 2004 29 179 UNell CISGel9] 7FdA = 7|E
tgods 72 2005 39 1YH-E] v 24 =¥ (municipal
Atk o] % CISG= =ull A7 (positive law),28) <+, 1l
(special law, particular law)29)2] A9 & H3}A At
CISGE= TEMEM F o3 FIA el 1| =[1988. 01.01], 5 [1988.01.01],
547~ [1988.01.01], 59[1991.01.01], 7Hu}T}H[1992.05.01], ¥ +-[2009.08.01 : ©]
ddEd 7E] & A AA 837=o] o]e] Zhdsta St o]y d FAE
CISG7} A3 ZAFG] o AEZFvel J82 FAPSEA 1
35S AlAFSTH
FOEGLE CISG7F IaE ol % AA7HA A A AN WA A4S b=
S dAeta, 1 FellE AATY sAlel, Al - mgst FAGAN ] &4 8]
A o

of 2 €7)5H ATe Ansu Yk AL, of T FAL MR A3
4 ez A% + Aot

2y CIsGE FARAUA Fojsha YA wE Foirh AT Ak
P 45 e olslE HRE 5 9l AFORA 1 HEd A998
Ao ek AZtelA 1 99E T8 5 GRS, 2013)

27) ‘=Sl @M, =7 AR A s Slfo] Al wste]l AAE WS weit ‘=4
Wl tlSehs Wolty, LulEvbE 1 PYE AaR o] A ot sty el
el HHE Fsh, 4o Helds He AujdS 7R sl =Rl =820
Yl el AFshs g=elel e 1 Awide 7RItk 420w, 7Y sl T
SHE7H Soll et e Ae W @welet ska, 2l = Aol AE HEE A
= ARzl et St

28) AW ey, ‘w7t ofste] AAgH ‘ﬂ ogA, #A B Aol AlgE WS weth A}
A4 sk Adolth o 4 } Wrolgh ‘RE A & xdsto #4842
T 91% G W g, } R ‘elxé‘ﬂé’% BEep| % ko, A
A Zlo] E7|% gt}

29) ‘AN (ik)S, 2l RS Rk olEtE shedl, (SEM )l vis ok FH
g A e EE Al A&EHE= ‘%‘j ojmjstar, SRS, b ET F2 W99 Algk
A B ARl A 8EE ‘ﬁ" et deE =, OW*M] g e %HP@'OWH&,

o |

SANAE A B P ol e colubie] SAse, SubEe 5ol
QLS Welt reubo] WEHOR ALRNAY, YWY S o) FE ;WS BY WE
HoJgha S, o714 BHERS Al WE e 48 e ulgle Foldel )
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rfe

2. 71843
CISGOM = AkAAS st iAol TS 5 = 59 EAE
AT 7 e WAAQ S EAsta A ok
A Ak A A Bet =T A
Aekel WELstE AFetal U= FAHF
Ne Wk obyet AFAAS et wAAIG o WA =

PN
T
g Al AR EE oA gA] X3 4 Qtta &= o

vy

O:

ot
M
2
i
P
=2
]

molo] NS 9% wATANA Ao Frel

Adlo] CISGE Al Ao #a WAFH S H{8A Fal s 7hgel, 4193
WA FEgE SAE WAskaL e,
ofof & geld 920z
Ao e HAY BFEA 1

E2o] 7 CISGY HYAS FH&=d A, da =53 Al A9
U 7l o] AREE A= o] QlTk(e] X171, 2010)
ShH ExoA alole F4E ST F EF Cl |=

= CISGE &fA gttt ow
HAch web CISGAHS] Ale
ARt 7] stelof sk AL
S
bl

—

o =
CISG7} 71Zx3tal = LNk xR o] 2§
& CISG7F A&k 13 2 %39 34
2] CISGY to R HiE ZA|EFvlvA w45 A sk Qo]
g5 92 ol diuvkshd CISGE Aok 89 &4, Alekzd el )4,
AFEe] Gl alo] AHL VsskA gethe 71Ed

7] wZoltt.

> Hw

I
o

gt 9l

30) CISG, A7 : “(1) ¥ Hokel el slolAt Hokel FAY 4, A84el FAY U 7
A Aole] $E TR LA wefsolel Ak ) & Holel i3 s 4
B B 2 g 02 UG G Tz @ g Izda ol o

Aol w2} @ Elolok s, ok, Tefa Aol Q1 Agoli A ] 23] 4

%El% Hof whe} s Hojof St
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3. @okel A

CISG A|7% (1) CISGE X stel 9lo]
o] TUA W FAGANANA Ao FFE T 8
g st Qlow, Bz (2o CISGel 2dke] It
EAZA, CISGOA PAI A2 SdEA %= A=, CISGZL 7

AnkHof we} sfd oo s, whoF 1Egh Aol Ql= AT
el e g8 A &= Hell wet A s oo dvta 7@6}1 At o
Al # kel ol CISGOlA = Akl A A A Qe st HAA FAo] &
kA k=t

URE CISG Al9j& 2 1 vhe] el dwA 71x7F HdAY CIsG Wi 4
o] Rk Eo] Bl g Ee HAE EFshe dRbdARO®A YFstal

ol'

NSS FolA B 5 gl=d 3 o]=H A el A (reasonableness), 37 7 @ (fair
dealing) 53 #Zo] LA & F Q= /S Sl W Ea gtk 5488

YA ofe] Aol tgsiAl AduEE 7hedl CISGUlel &5 as
2 4= Q) th(Gillette, 2004).32)

QAY CISGAA+= CISGS] 34 el 3lojA CISGY = A4 dA3 w3t
AGAde] YA 9 FAGAH o] A F4E XY JoAS
stofof stk WA el whep 4l F e CISGE sl &
Al ERE ofyet Aok A HAAAS &S 5 v BEFNHOEA TE

X

T ATHAE T4, 2004).

ﬂJ

31) CISG Al7xE fIAlstel #l16x (29 (b); Al21% (2); A29% (2); A30Z; #37%; A8 Al49%
(); A4z (2); #B2x; AIBs%; AlBsx -

32) FeEdS 2 14 9 fAF A CISG A8 (8 HAEt] A6 (2] (b); Al18%
() xﬂzsz A3 (c); AN34Z; A3BE (29 (b); A37T=; A3 (3); A39F (1); A3 (1); Al
4%, A6Z (2), (3); ATE (1), A48Z (1), (2); A49Z (2); Al63Z (1); #64Z (2] (b); Al65
Z (1), ) AT2E; AIT3E (2); AITSE; A6 (2); ATTZ; AT9E (1), (4); A85Z; A|86x (1),
(2); A87z; AlB8x (1) WA (3) Solth
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%}ﬂ A= Alogze-
AR CISGe] o]

B} 28 o) z1&0] MYdEoe] = 7B ELHolgta 8 4t}
olg1dt Ao MES ok wAdsd o Tk FAAPHAA S A9
21S At P9 dALel o] F 9] o]de alJof Fo} AA3] sfojof L}
= Aoz Ad £ dx=dH, o] A AYgHE AokIalAr 7he] AT AFE
AME A FE=F AoE 7MH 1l dEdfof &2 oudt) o= AulgE FA

o AR, Ak AF W o] T APEE AujsHs /el 2

212 ZulAk S E A9 (fides)?] @O ZHE 2y
A SR A A AFEH AEstEe A AA,
=l 744’ (co-operation and tolerance)®| 2= U212 T3 <dl Af
ol Anks Avsle Hudz Azl Ha lek(Mitchell, 2006).
]2 CISG dlol 2d3] nkd=o] CISGS 299 Ei= FHAE X
ZoFal g, oAt kA 2 upe}l o] 2] 4] (reasonableness), 3 73 A 2l (fare
dealing) =¥ o] Al&H e oAld = Q= MEs Sl 7+ Uk
53] Ao Ho] F& deld kA nkel Zo] CISGY ofE el W
AAO R vefetA AFEH A=, sl wEt I AiES AYd gsd

<
o
e
9
>
r 10 1o
&

k)
of
}01.
)
2
%)
i

33) Al AREFEARe Y TS flste]l dAEE ZlolmR 1 Fake Al EobA
gatod Aol stal 1¥A] ok Aol BN 20w FA o stk dFolch AR Ay
o 988 2pdon 9 YT AAIETAL A99 e Aol S5 - Aol
AAEANNEoITE 5 AR FaA adale] G BA)E HFOR s AlTloh
(Schikane) 2] o] Helshe @) AwA Jgeln A7k Beje) AlsH HAe ol WAt
QR EA | RS TFo 7 AYIFES QT 5 QA HUr] wFolr)
34) 7110l A719] Sdabell wat Aloke] ulgoltt F4 B AkA S Afrrol B 5 Yt 4
oh 2f0e) Ao FaAgle) =3 A 2oy el s 42 o] m Yk Akl
FoRAL AR A - AUEAEe] Af - AR AR Af § AF =
Zo] Bgolth of AH Aol 7)o 53] HFxHal AN 25 %011 Aets W
t}.

rJ

o= 2

32

- 34 -



2ok 94 AlGF el AE T = FEA S CISGE dnkd Ao Fgato] A
oFFAbAl AxmTE ARl 2He] TlFe wet dsete AS 1he] gt E, &
by 3 FSHA st FARY] &2 VEo2A JEeted, o] A
T HqYA e ALTIE dEE Fo ol (due diligence)ell Wt E-sslo]of

k]

A YAY Ao dA FEEe 1 o9

Z, ZARAY AN B IE F& M5 AL
GARRE 2 &1 sk @3 (practice) ¥ 5 (usage)

TEEE WAISHL 3= CISG A9z WAl 723 Ak 959 7]
A

_c>|L
rlr
S
o o
i
it
®)
%)
@
=
3
N
P
i
<

iy 1o
N
o
o M
™ AN
iO_L;
- E
¥0 24
Q2
RAC)
o 2
>~
A
£ o
-0,
N N

CISGE= AlkAl A Ao dfst P 4S A8 T A= &
ot 28y CISG all el st AMAA(ATxR)S T3l +
Zota v ARk H ] wet A s ook st W
Aol AAME 85kl PICC Bl PECL 5o Z5E
~
>

sl o5 Fall AlkAAd AARYS AT

el BAANS 8 A E B Aa

o
ol A% BAS A T 4 G a4

35) CISG, A9z : “(1) BGAR= ejst Ay} GAabat 7ol S5l el 54k (2) EEQ g
N7t fl= gl GARE S AY & S Y B oEA
HAE FFY ARS sk AelAl ua dHA Q, FAACE FH Qe B 3}% AL
7F o1& Al Ty Ak Adfel FAFOE Agshe A A

et M 7589 bR e otk & AL el gejd A} g

w3 (practice) g
e B BAASE T, o] B9 T el AR FRole v dAT 00
& FHahn 9 AWA B YA o] RAHOR HgHh o Aok oket Aok
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A28 ZAGAA ke &5 AR E (PICC)

1. PICC?] 99

‘STA|AARA R ek AdE = (Principles  of  International  Commercial
Contract, ‘PICC’):> Z+3F Hvhds A i e A GAHAIoF GARRES] o] &
= A48 #2457 A WAL Fool Fasthar, AefFdAbA 3h
Aok oo AT oldg HHEt] A% - widd SAYAHE 28]

& 4 A4S T, o]E8k APHEL=A
3 3] (International Institute for the Unification of Private Law, ‘UNIDROIT’)Oﬂ 9
3 #x 1994 /3 t= St

FA 8 PICCx 7L AHAIZ7F CISGS} 2ol 759 Q= deko] otdzf, &4
A FARA ok ] A REY = (general principles)S A sE HA Vo R2A A9 o
A A 2 2~ H o] EX E (restatement) 24 7] 5 $FCH(Michaels, 2009).

PICC:= Aoz FAGAMA kel #5E Zh=9] muifolv =AMt E 8l
M ghof QlojA] *®FA A3 (gap-filling role) W= AnkA oz HA 7t €}
Hol AH=EA CIsGell A A sAE =5 9@ BFs7] 28, odd
0% 232 FY99S 7Ix8t9] CISGY RE9es 7dstr] 918 AlsA Al
e 94 daet & 5 Sk

LAY PICC= = AlAMAI kel Ast AlCFdARA Al Aok 28] A o
24, =g Zh Hdoly FAT|Hels A Akl A of7]H = A A
A Aels FAea Ut

HA
19943 FEH o]F pA|AALA k] I T2 HAow AEwdsaw
2

22 QusE, FAPALY] EANCEA HET &
ks A, %ﬂl%%‘%‘j W osel A4 9 REsrdond J9e 49l
Foolvhs A, AepHelt S5 Aol B ol Al AA e 2 (model

law) 2. 2 A 71—5% T A= H FoZ Qoks = Qa AAAA ALeA

—
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SAPAANS DYOE 277 Yol FAFRT e T e ¥
Hgowye, olSHW FAL WEAS neA AAAA ANH A0S
Frbskn Gtk 2 pICCE HAH Bliipael Red A £4 5o WA
2AE A7) A% WHAA WA Fere] % M FY A AR
ek Ao 23 25ehr] 98 AN FAH FAAFATEE HAL

A AR A AbEolghs AHelM 1 gE 72 F vk

sk e qf
28] Fa k. o]EHW PICCE ‘EAA3E w4’ (negotiations in bad
faith)oll 3t 1174 011"1, AlokA A= fleto] GAAE ARl wHE UL
= gk Ao el HAA A gk=vhal dtar ofo] EAASHA 1A
= FstAY wAls 7IsE FAAE Aol oS4 didte] Al
@alof dohar st Sleol Aol th(A12.1.15%).36) o 7|4 =] A (bad
faith)> Joidat Foetx] ofyd oitE 7ML wAie AlFeAY WA=
A&sh= 712 Wahth(Vogenauer & Kleinheisterkamp, 2009; ©] %%, 2007).

r

=A o] 718le] PICCE CISGS} Ea] Akl Az 32 2 <o

=

d

3. A4 g 3AAY

PICCE AlkAIAS 918 wATAE EFsto], Aok A dAelA Aok
ARAZE Estoiol & V] RAH 0w A, Al 2 w7 A (good faith and
fair dealing)ell ¥t F4< WASt QITHAIL7Z)3D tpolr Exo] A7 o
AAY, oI5 BFdta A& 82 PIcCe AW gl Ao} gli=d], o
Ad), Akl Gababe A AR AN Ao g A AF ] uhE)

36) PICC, Al2.1.152 (2ol 94d) © (1) Ak Aol JAS = 9lal o] Fide] #
AJYAA opsith (2) e R PAsAY e Fshs PR Aol
affell dhel APE % E} (8) 531 AR Addpiate] el e oAb glo] dE A
AU A4t A otelolnt

37) PICC, AlL7Z(A ek A @ “(1) 7 AR FAA A o) Aejsl gAY Fof
flafoiok sk (2) YA Fall oFE AL AT ¢ gk
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BEstolof star, zt FAkARE o] oFE wiAletAY Algted & glukes
52 oA T 4= 3 th(Hartkamp, 1994).38)

olZJgk PICCE] Ao A W FAAHE AFEAA He] FAFA A B
T oofye}t Aleke] BE dAlYl A EStEs FOEMN o]F PICCY T 7]
o7 wAetI vk A= PICCE AlkAZAA Ao #ato] Ab

PICC= AlFAlAS 215 wA A olA, “AATH =+ (gross disparity)e] 7H
de AF dHHoz G Aokl Aok NHETS
skl ATh(A3.2.7%).39) vtk 7hsa A Aleks Anks] fA - o]qE £
w2l szt sk FAA A, Aol A= FARARY +
dAH ek T A AAH Vo] FHREESE A
T MEFE + e FHrEE FEst] T Sl 574l ltH(Vogenauer

& Kleinheisterkamp, 2009).

38) o] of st |cc°1 ?ﬁ é% xﬂlji(ﬂﬂsa} FAAME YAI8to] ARL0X(AA S ), #14.8

548 Askzglol Ak Aol Aol 3t
T oloE Sl S A A ol S AR S A o
Aokl ARE AT 5 Uk FARDE 5] 0hge] 227} Telsolol Bk () YA
FEVA, A TR AYR BW T 29 AR R B miies A8
Aol o83 AR Jelw (b) el Alekel % BA. () SRS b PApte 2ol

w
L
3
(@)
o
2
w
ol\) i

I~N
BL
2
o
E
FiH
o B
X
10
19
3
M O
_lm

S 0, H4e Fede gAY A RRNEE Gal Akl Aokrds WANZ
Foleh @) wa WA AckHA FAZ e P 2ol Y Helw Fa Aotolnt
ASFER e BAND 5 Utk o9 PAAE 183 BAE $99 F A& Ed Aol
qe% BAE Al B9 Aol AN Teld 2HS T AN Ayl dolok
@tk o] B¢ 432102 22 90l Hde) Eget



5 &4

PICC= kA & ukel o] CISGE qrolyt 11 WA &vfol thsh ‘B4
o1 3’ (gap-filling role)= 7rst7] 91k oJgdelA vl ofye; =AAPH S #4
-G TIES ARE AFstr] Qg Ao B3-S F gwabEeldta & 4
=, ool A%A PICCE AlFAAA Ao st YA A4S Fa

21 tH(Veneziano, 2010).

wrob7b Ak el Agkd 2¥S B3 5 e 2715 s T gl
=, ol SHH Akt el Ao FAel wete, Tast =%
of el FolskA ofust B-olli= 1 FR obdA AT 2ol HIFE oo}
Sobal gtk QM aL(H4.8x)40) ofze AEI 2IAAE AAE F A=

VAo E A A kFALALS] 2] A (intention of the parties), ‘Al¢Fe] A 3}
=-2’(nature and purpose of the contract), ‘Al 2]} &7 A (good faith and
fair dealing), ‘%24 (reasonableness) &< A Alsta A7 % 3hu},

LA PICC= CISG A% FAl WA 1+ ofsjadre] tfd o 1] 72f
HoAd AR A A B3 AL} VeSS st Qo
CISGE WE3atal Utk = AlkAAS 918 wA Al Euk ofe} A okA|
Aol A HAS ko] olgsh dRkdHo] AgH 4 UEF PICCY AHFH

S

Aol AeA B FAA] #8e Bkl e 540 ArHAFA, 2004).

=

oL

40) PICC, A4BE(AFTM] 1F) : “(1) PAAE] 15 A - 979 FAo] Fad Acked
2 gojeln) e i, AR nop AR AckrAowA Pil UL REHT ()
wolo] HAT AEAANE AT ol 53] theo] exg melstelol Bk (a) B
ARES] A} (b) Aokl AT B4 () Alolsk AU (@) T
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A3E  FHAFH 4 F(PECL)

1. PECLY 9]¢

TAEF WA FAGAA e ek A=) Al (CISG, PICC §)
< FHAATEY AW, & F9E FHALEUDY FAHIAE e Fsto
wroh FASE =], olegh AlZelA I A dHEE HASE e
o], o]Znt ‘f- A2 93] (Commission on European Contract Law
‘CECL’)429] ol a3% ¥ “FHA2FH =" (Principles of European Contract Law
. “PECL’)0] T}

3FH PECLS AJer =7]%E] UNIDROITS A% WA s AfAS 2ty 3
P 9 AE e wista e, o] =€ <k 7]F(CESL, UNIDROIT)®] 3-3]

Ao FAA L 2ERGo] WA o FAFAL FAE B9 FG
i sH= AP o] o] & FETH(Kirdly, 2000),

ggol FHAE S FAdstE EAE7] S5 2k
A AR oz FaE A Adoldd zbgell, A8 AlekyEe K
HA 9 3= 3 e s S8t =29 Ak
A ZForAMe AfE At I A3 PECLS PICCe] 7w
T A E tEs] dAsta ols
ofyel 1 Aol i = PICCO] Aol Hut Aldsta Al Af
S B3t VIR stobeE HelA 2 9o 7 5 UTH(AEAFA], 2006).

o
=
oo

o

o

41)

N
N
o)

st FHAAAAE BEA7] AAME Ao & AVE FEO 7P T

] 1= %‘?ﬂ]— * %E
o Qe AAdN R Aug] =l BRE opel, AA B3 o|FEE MARAEA AH
o] Aol A thde] AA A ek shgadE bshe WEFo R XA Qlrh
42) CECLS $197<! dlml= Ole Lando w5=9) ©]&& wo] 49 ‘Lando $1¥3]°(Lando Commission)
= etk 29 Lando 9193]& 1980 HF|AdelA JHHE AT AEARE AVIE 74
o] dA7HA] EC U3 ZHH O AR A-g ol A 1 A omH dEstal Qlvh F9d

gt Aoz ke S MBI D KNS FHOE TS0 ek okl a1FTy
#ol 4 UNIDROITS o] 4 AlAKe] ohijet £31 oih s3] dgstn ek 2ol o]
ik
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Z_'
£ ook, ohek F99) WA QARG A NS P4 Nl PPt
S T4 QPMEFORAL WA A91E AAThO wWetd PECLS #¥ o
SA5E Fatol AN NS IR 9B WelA 2ATe] 1 LR ¢
MAAE Fa glel, olziE PR AU FAYANE Ao FET 5 e

YN AdE Sk o le] Ha sl

2. AP wake B

A5 Brh FAAoln TSt & PECLS AFAIAH™ mAdde] Aol &
gt or A whsk= WAl g FAES T Sl ol A
23wk 9l PICCY BT wAel e 8 fAkstth = o] AR
Al AW Tt Aoks AT JF-E FHstaL = AE AlQdstaL, FAARE
Aoks AdEA AR5 AT AHF7F k= 2] 1ol H(A12:301%).44)
Ao AFgArtas 40 Aok Add AAA Filo] = Aol
WA A g s BRE ol 2 uide S99 £k %o, o] A4
¢ T olfFE HE Ze Y a7HA et 1y AL 53] A4
A FAARRD FARAE AlekS A AldEA ke Ale G wAdel S0zt
o el | wAo R AR s o] FE A 23l Vs
I e g Aol FapEth mgk GARRE Ak AAsA dVE
A%k Fol wA S AFske A e Ao weks Zlow Kol 104

J

43) TRl B7e3 PECLE B3 AR AAA sl WA 2 Hed A0S Fdstel 453
RS wAHT glol, FUATL Fatol WA WA EFOZA RHIY AN 2
QUAEASE AT A9 J1%, o Aol WA 1E3} AR AT Bl wfe YA
g B3t e,

44) PECL, A1 o] sk 1) © (1) PSS TS ARE AP0, Gl o=
A g 7o) ojal) Bele Ax ohsit () e A 9 BAAY el waaA
e FEE A ATl gl Ealel wetel A9 Atk (3 58] YA AT
Wt o] ol% A% U glol WAL AN Ak A A9HA 8 FYAe
wbeieh
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3. AE AFE TAANII= AT

Py ARE WAAE Bk FAH

PECLS 7| oFA) <))
oAx HN&ee Arte] o

A |
EozA, wATRANA AR Aol olel st
&l ARgstell A Akt oFE WAAIZIE= F o7 el 2 (reasonable) . F o] 3|
St A AR o mAs Ao R Erial WAL QlTH(A]6:1013).45)

o] A% gl sl Fall x&2 A 5 Q4 (the apparent importance
of the statement to the other party), ‘77 TAMAZF &S AADY Ao A}
3 =42 o] Y-’ (whether the party was making the statement in the course of
business), ‘FFAFAFS] o A Q1 A EA] 2] (the relative expertise of the parties)
ol tigh Abgol EgtE o] A=A ARE g stoiol g 1 3ol T
Atk S EoldEs IS A ExE A&t W, ARy geko]l Aoks
ANAdstE s 1 A AA FolojoF sty @A #FHE xde =

Y=
et Azmoly ofHS Exo] HEs A geth ol @ AHAI4

JUEFS PR B 5 9o gtk neb el wiyel ¢irtn
i Aot o o Aekel 97} 9 4 fiei(stome, 2009
#d For 488 4 9

=

45) PECL, #16:101%(Aloke] AHF-2
AggApAe] ol 2atoizl <l
e o Aoy oFE WA= AL 4]
2 2t} (a) el tHoH gl Ao ‘4“‘& 827 (
oA etd=A o F- (o) FAAe A =44 () WW Aol HEA FEAEA
ooy BF 1 gke] Ajake] Aot 1 ARE 779 AnfEEeld AdE ot 3
ollA = v Ao w Aoks AAs I =
AT Aow Bk ol Addie] 1 ?1‘3301 et dvks 2 AU BE S Q
Aol THE Afels 1elskA ofusitt 3) HEA %T}Z}% %’43}01 €9, %% 1 ‘#91 2l
RS ) B ﬁd0}~ b EE A AddA el
Eks Xﬁiﬂr BAL AR Faa SFol AR JrE
AEU B A Xegla = A4S & olf7t

46) PECL, #14:103% (A T 1°kzﬂ€ Alell EAT AR e W
Foll #3 2o E o] & o] v A4S Ak & 5 T (a) i) 27t Aol Al
g ol ofate] opZ|H AL, i) Aol 1 FHeE AU dskgol £, ®
el Fobrs Aol AAA 9 FAA Y Wab vy B i) A w93 oo
whA Qlar, Ee (b) 2 ARE AR AP gokthd T AlokS AldEHA ok ZlolA

w) Q) Ak AFd A EE

3 APkl A Tt 22 AF X

o2 olggt Ag-ol= AR o] wAo
24 AS A

YA
_8__ A=

]
Or’HO

>

_é
7
}L
O
HU
re
IR
_g
1:1
Ll
S

= e o om

ﬂ iﬂ
rJ
FSL
>;
o
G
ofl
- = o
X

4
y
ru
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A4106ze] wet B Au Aol o EaAugPFRe] AT FE
gtk ey mel ASkAA Aol FHA EE FEAF AL AL e
5k YuE ATRCHE, o] Yui

A H

ANAs7) Aol At 49 1 As
2 E 2N TE Ao] "Avka shar, IEANE Aoide] 1 %

o] AgslA gt AS “LdIUAY BE 5 At (knew or could not have
Aol auskA dvka sk ok

(Schulze, 2005).

4. 71 98 &

AFAADd FAALE & 5 e 7 9 F8 22 A PECLAA = 4l9
A4 W FAANEY FFEAEIL201E), FEEF(A11:202x), A (A11:302x),
&

A Ae(A2:302%) 5o 2ES £

U 2Ado% g Ugor Aok AAsSlE Zolgke s Aol AU datsol
et At (2) 1Y GAARE () L dSstelA gARE dke] Zeot WAE 4 oY
(b)) 27F #Zeo 98-S AFsdAY a8st st 1 RS slor she Aol
Aoks HAag 4= gloh,

47) PECL, A|4:1063(F8&3t AH) : o] AFst F48s JRE NEste] Aeks Ad3st
AR, T ARIF A4103F5Ee] ZHeE o)fE AlRS HA4AT AYE HAANTIA oY sh=
AT As1172 QF © Q)T upet Edhds TS 4 Qlrk ot ARE AFs FA
A7) 1 AR S BE o)f7t e wells 2#ekA oyt

48) PECL, A|1:2013(A1e]dA 9 A=)  “1) A8 BAht 72 o]d) A] 7} Frpak= 419
o} w2 A uptol sttt (2) FARFES ©] oF-E wAlSALY Algke = Gtk A1:202
Z(@E ) -z GARE Aol ko] Aok ehdd AHe 93 As g¥FrE 2
ok A|L3023(FEAg) ¢ o] AR StelA e AloE HA I AHlshs A gt det
o FE|Holgta B = Qle il gte] Al 53] Folo] gl HdrtE Hrigel 9l
A Aloke] AT A A ANk AP g2la A el A9 B Byt eyl
oF sttty Al2:3022(01UA Hall) - “wAd e oA FARE Aol oste] njEdA BRI Fol Al
o, Al E of o] Aglo] Ahe 1 ARE FASAY AN 5AS 9Ete] 1 AR
£ o]g3tA] olyd oEE At} o] EE outst H$o FAFEHS wAE a9 wiad 9
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A AeF W FPA L Fpell Bwefo] A A O FA o] AbE-sto] ’3H
1, 53] A W A, AkaA
A3 Aol oA SLA A FAede arefstolof sttt W ASkaL
= ° He) 7t o7 WA skl
Aol @ FA A (good faith and fair dealing)e] 2 7]
7} AR Ao d A B *ﬁﬂﬂﬁ
o dHe] uwet Wgstojof stk st QUth o] A AlkdAAE
o] & HiAlsAY A& + vk Ao xio] FrhEti(Lando, 2007).

o7 AejAe PECL Al kel dwkdAR oz 7]Fstal Sl
= Aeke] AH, ol W FRUAE B AFTA HRbeA QFEH A =
AlCFFALAL b 71382 ek de 9
a3tk Ak EAE AAstL Ao, 7
BFels I A7 22T

PECLOIA Ao x o] ofnj= F94 7IFo 2R o2 glojA FA3 53
A& Yulstet, i AR ARGl Slo] ARl Al obF-' o] elo] F
AR A k2 Aol A, vvt A Y HAQ Aol I AT &
A e o] A 3AANE AR oE ddshe AR 3N =5
5 o] gheR(H g &, 2003).

T=o] PECLOA AloFEAtab= Aloks ¢hds] Adstr] flako] Aol Al
dH 55 v o] Y= HAstL AV E Stk webs 24 o
A= AlCke] ehd st oldls FRet] 9t Ay FHE g5 Zh
ol Aol 19 oFFE oldste AE hsskA skar, Ao geke] Al
ofol| A ok gt o] o] AnE FHIT FE XTI AE, 2013).

ECLS Alo]H o] FA/E o2 ¢ha] A (reasonableness)oll 3+ ™Al A
) e EAstal vk 5 PECLStelA elde AoE 7HA AL delehe
2A7F &L dEsteA e Folgtar B 4 e vkE VTR ddstoof
b shar, 53] FGlo] FelARIVME FIHgtel dojA = Aok A =
A, FAA AN AR, 28 Ay id A9 B3 A sol A9 1

;9 _1&0;

N ;2

(o]
i
>

)
i)
1o
oZ
>
=
1o
1d

o
o
o,
=
30,
2
43
ol

1z

.
AC)
R
o
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guofof ekl s ok webd AN AT i Fely
3 BAE A9e ANl Qo] B WA /EL AL ArkStorme,

2003 ;71 A1, 2013).

Mg Assh B, Aekial Sgeld PAA Aol MWARE AT
A5 AU el Akl AAHUEA ofRE BESD 1 YuE )
S xR A% HYOoR AEA kg 9RE Ak o] 2R
of WE FAFES WA &l WA 9 el P ool wigo] X
e

Ak oz Aok AAS g wAdel A A= dall w7t s
Ao HRES HYWE tpRo]of 3 o T} Oi\:‘r. Aleko] AAAE A obTl et
[e] &

ARE T2

Qs Abg-E = HE} JEM W}XV} Hlﬂévﬂ of st 1oHJ4741 P W=
Atk I Aol Algsts AR7F vdE A ARk st Adoie] 2 A}
GHojxE QF Avtan WAIE F Qlth oyt olefdt o] gliluetE A
HE B2 A 93 AEE HdEA tFojol & HAARl gRE H
=3 5 Qlth olgdt HEAlARl o R AR SH¥e A IaEL] A
A AAEFE AL Aol AW o] Fryt vl dsS da 9l
Ak dotok sty Aeko] AAEHA ¢k Ao FRE FIFAY FRE
W 2 AL HAE QE ARE o] gete A AN FHAY el W
& Zolth (A3 - J %1, 2011)

PECLOAIM = Aok S 918 malaAelqe Witazt o =A5YA
el AFol wrh FAAolw FAsTh B & gk dustd AlekAa

to 12
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gl Akde 9
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=

gHow ol

23
H

Aoz

oF

i=]
T,

bl o

WS

;L AR AEe A A el A

3

QA
.

%
gabe] griEel ARA4 Sof o
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Aag AAZAD AR B F2H

I ERREERC

L gl g AH 9w

1) AH A 9 HEY &

3 ek’ (Convention on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters, ‘Brussels Convention’) #|5% (1)l w& 27 o] t}50 of
2] FPAATE Fole Age LI AP O FA, CISG A57Re whEh )
25 CISGE] Aek= 024 CISGE 24313 t}5)

ZS)
247 #Hste] S Fa) Ak Fast Aekow A

sheirh WL
cisGel o) AckAds astel B4 WA Yoyt Frel BaAAW b5

49) Hof van Beroep, Gent(Belgium), "www.unilex.info/case.cfm?id=940, , 2002.05.15.

50) Brussels Convention, Article 5 : “A person domiciled in a Contracting State may, in another
Contracting State, be sued: 1. in matters relating to a contract, in the courts for the place of
performance of the obligation in question; in matters relating to individual contracts of employment,
this place is that where the employee habitually carries out his work, or if the employee does not
habitually carry out his work in any one country, the employer may also be sued in the courts for
the place where the business which engaged the employee was or is now situated...”

51) CISG, ASTZ(NFATE] F2) : (1) vhgelo] T SR Faold g AFaolol & o
F7F Gl Aol il vt 22 daelA mimRleAl o] & Alusteiol drk () Mi=Q)
o] dda (b) tael 5 Ee AFY xR AFHolof sk A 1 Qs Hst
AAE A (2 MEYLS AFAE Foll Ao FULE WAToRA WS theAHel
tfgh Fenl o] Sk Hgstolol Sk
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a4 ks AL AAew, H ANRA AR} vE FAE 2y
AT T ghe] Al 4RI A0 Hel o)At fa Akew st

2) 37}t

21 B4 ouEA AkAAd wAel HAelA Al Fgel #ek o
M H S e e CISG A7 )FS FE3] ayFojok Frhs AR
= & T Arh = FAERTE Ak Ad™el 7E 1A FEYE RSt
AA Fetrta steetE gal T Ak AAE =St U5 TA
of olZFH e AFHQS stk JAtEAIR B FRetrhar
Kol o] 7 HE U TARAS] WA A SHeAE [ HHEL

Aoraloltia o)

BO AH At FRAAL SAEAS RATF AAHA e Aol th

oAzt AkAAE g Qe
2

A= FFAlatE= Ao H o) oA AT ApAE wAel dafo &, BAA
3 AR wAde skl dugAbbe] EElE op|e AH - o]of A A<
S g&E9lo] Fstodol stk FHA oA £ B4 QoE Al F S
Ao Hr}

1) AHABA S AU

B 2 TR AR AA MEQ)S CAtY BAERA F3
A Sg Ak Adsh Fal wiu Ak g Aokl oo
#3 zA0wA A7L B d9dae] CF HE AAStolol drhs vgo] 4]

52) ‘Bundesgerichtshof’ (Germany), "www.unilex.info/case.cfm?id=736, , 2001.10.31.
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o} glgith. thek A9 JJEEACE o shato] HiF L oju @ BYomy
B dfdns 2de EESn dUnh ol AckAAd 3% WREA

24 ct 2 AN A BAYe] xETY
© o Aol Bk o] FYoIA AZ
9 DE 9l sael slstel A% co BAE =r)3h9
c ge iz 28] s AP v Fol
A9 stk olel B ol4e 2AE WAstel Fal col Ao B ]
2 WAl o2 Al ATeA He,

CESL )

oo M

A= BY old AN S 3] 4A A= BE dHE &2FS AVIEH
=, "ol =768k A Zal Alekel] E£3Eo] Sl 2y WAz
g dg3to] B TS dFadrt shadelAs ¢ FA el dig A
o] MQl, & BEXUAAY] W] e 1S B aFolAg] ARbin|

7 dvta BA o Aua BHA e dARE s srsta ol

A e Ao R ol el co Adlo] A=A o= B A4k
7} o) &ato] A WALE oo} S HW3E| Qe Wl ollzl A9 EFEzAI}
WA zato] G7ES QA=) ol APAA A9 WALk A

o B @A PE 2ARN AgAe Tl YE BEEAL At

3 CISG Tl 93 AntgH oz FIAARE T



A2 713847 3 A RA
1 7133l #e s sy

1) AHABA S B2

AEF 29 BEAEE e il 5950
§ [9HD 04T EIRE TAUFIAA oA
Aoke A HAHAT o F B ARl =
rha FASG oL AL olUd BY 73S AFHsth olo] mel B Al
Histel Tl FAEA Akt 109 A7 B AT 5 AN
o) £ag TPl EAWIS FTHE FALAE AN

FPAAL ANE AGAC] om AR Ao D FAR AW B

e1o) olelg WA Adl HIslol B cAueo] FLeAA BE AE B
AAFeA AR E AN AR gusttn RIS ol A=
27 FABYF= PICC AL7x, AL18x, A4lx, AL13x 9 A514xE

53) ‘Ad hoc arbitration’(San José, Costa Rica), "www.unilex.info/case.cfm?id=1100, , 2001.04.30.

54) PICC, Al1.8Z(=UAe A9 : “FAA= ARrlow Qlate] Aoo] ofd ofsE stAl 3
5 el aefd ojslE FeAor AlEste] WY g wols Ao 12idk ofslje] 1k
afod Z1ol7l Falrk B s @ 5 okt AdLER(EGAAES o) @ 1) Aok A
2] 3ER Aol whet sl Eolol Btk (@) Ti@ ANk ST F Qs AS Aok A}
A3t Fela e $el4R) AiEe] SU8 AN Folskls Selel ahet 1450
oF FTh; A513Z(AAL 2ke] ) : “AAL Aol 1 ¥F o]t WY Ao
FeHoR st Ui a9 Gelsjor Ak A514R(S S ABE oA st HAo
e T o) ;) PR 9% AR A0E ol 21¢ 1 vgow sk Wl
AL TEd AHE olsstolof FTt (2) BAMAS] 2¥7) ofwl U S 9o Ao
v T A g s W, T 18 2 FRe FYAL A 5UR

&11

. rﬂm
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stH AR AgPe TaEs Ao FALAS AE5H o,
FHFEe AL AFEA Lokt kst Al PICC(1994)2] 17

o] g zolth. thE sk BE] o]o] Jradel ek &l
ATl diske], SARP R G 7)ol I AAE it el= ol
of A@st dFArEe] w9 EgAsttta ste] o] & wiAslal PICC A|7.4.3%

g AR EFAEE Qg shglths

1o
[-‘O
ofo
o
offt
:(I)é
re
)
N
tot,
o
it
=2
riy

2) 37}t

A BeaAe] dFe Guiad caub(estoppel) o] H ol FARSH
dHowA Azl A Azt d
A FFYUE HERAE AP
g5 dAs Aol dare] 19k g2 A
9H 2 A8 49 3 FH R ol H =

AoFRA AL B AckowiE 4% AR FYRE Vit
I
5

;

g owf, A3l Al JFS F oI B FFAY] & EF olef Fafolok T
th B Zlojth meEkA B w9 T Hx flo] AY AR EAS A
3 49 B 42 FEvt ety 2uh 21 AlS Fake ddAAe ¥
9] Zlgolols Faekal Atkal RKof, FARAR] o] e AALS nhgs)
thar 2o

2. 3] S| 3EA]56)

1) AH A 9 HEY &

AEY 24 A1) BRIE 24 Ja)sk B9 Aks AAdsit 21
Al &2 CIAlEN 9] Q1 gl Aol g Zlefginh 31 Aleke] o)}

Fstelr Behe 4w S stojof drhr AL Be- AAAST Fx
55) PICC, 1117.4.3_71‘_(@3]]31 ﬁ_‘]'/\a]*(;]) D) Ak ojo & &a= Fulo] &2 ¥skste] ha]F ol
AER AT Eafle] @ dth (2 718 Edlls O A EE vlEste] widEofok g
o (@) TEF JeE s Ealdls AP gl wl, A MY Al ik
56) ‘ICC International Court of Arbitration’(9651), "www.unilex.info/case.cfm?id=692, , 2000.08.
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Qo AL €2 QEagol BE AE G4 A4S Batel co AL 4
: =

AollAl EAISHAL oo A= T AEA

!
VAL Qi AE ARG ARG FAR RR FHAA A} E
o o

Apspel] 9l W Rolatt vl we} a|AEoj Aok Fhw FAeT 9

—

AT G FH FHAA A gRAFORA B 21S AT
of Glol AkAZA olF Acke] TR Abekul Aloke] AYFFAA 17le]
45 8 glo] Fal AFORRE WAHE RE EF BAS TIE A

A RE A7) D HARA Y BAE QL

ow ddsts A AEA dee AFsdn 18y v dEoew of

57) PICC, Al422(0% 1 wtel A919] a4 : () A A% 1 wtel A9l Arhgo) PAkA
o SIS AYAL BE 5 GGW el Babte] oale] wek slHsofef sk () Aol
Ag8 g A% e A% 1 9o WSl AU AR ¥R g4 At 5
S AaselA olalel e el met ajajsolof Ak, A2z AALF B
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1o

ok

JE o X
2
ofo

B 2
>
vs]
1o

S

S~
=
N

= ol FE st AlFEA el o]of st EdlMidH T A AE
stohal steete 1 A¥de =27 48 AYS FREG oSt
oA ZAAHFAE PICC A2.1.15% U A|3.1.8% WA A|3.1.9%E A3t
FHS A5 QA3 58)

AA7F 9l& Aow %E}.

56) PICC, AB28%(A34) © “(1) AP/ A, AAT B EE A F2} A3l olstol
WASGAL AL B, BAR BT T A F2.9 ASS AL AL 2
ofof Yu FSEA Teiek Al3ake] Wslel vlat Alo] Aol A%HE B9 1E A3
Ape] 9l e QAE B AU A B9 B AR Thre] Ak AR 5 gtk ()
AN A B A Eadel Al skl e Aed Tde Asdel @slel
@ Aq0] il A4 e A% gepel A A i Sude) 4aE Ao
v} Qighojof WAL i ACkIAZL Q7] el ofv] G Ak AFste] Al e AP
o asto} Acko] AT S Aok A29X(FR) ¢ Ak AAT 5 Y= FAAPE A
FAZ & 5 o 1z] ANE Fo §AE EE BAROE Aoke Folshs B Aeke
sk 2t
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ol

A3E =4AT wAHdY AT BT

1L 2484 Ay Z4AH

1) A BA S 22U &
AET frd 2A i) B +H A da)EFE CAS] A9 At
S e A)E Fdsd ool BE A3xe col 718kl AFALS
AAstl=dl, FA BE Coll 7|3 232 AxE Fst7IE A0t A
B7} 29 olsle] W& fES fste] £ EFS JAET F lve AMEE
AAstal A ARale] Alekels s Fuslgial ole B Al EdluidS A
T 25 AVIEh
Gl e Aek: AERe]l ZRAWoIgaL ool FAbxtel TR =
ARl A Aok A RS SEHsty] fleke] PICCE xS A
JF= 4 B7F A 349 sAE 9% Aljke: AMFOoRMN ZFATY
11134 2 A|1135360) 12831 PICC A|1.7zx¢ o3t 4oz o F-&5 sl
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(Abstract)

This study focuses on legal standards of the pre-contractual liability resulted
from a breach of duty to co-operation and duty of care by the parties in the
negotiation stage for conclusion of a contract and on its legal basis of the
application of the law. It also aims to give implications through provisions under
international commercial contracts and its related-cases. On the basis of looking
through law systems and international commercial contracts, it intends not only to
examine differences between legal principles in the pre-contractual liability and its
ground rule, but also to come up with legal standards and its significance in
several cases. The results of this study can be summarized as follows:

In Anglo-American law system, a party is free not only to negotiate in the
negotiation stage for conclusion of a contract, but also to conclude a contract or
not. Therefor, in order to guarantee a freedom to negotiate between the
contracting parties, it doesn't impose any duties in the negotiation stage for

conclusion of a contract. By preventing unexpected impediments in the process of
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negotiation between the contracting parties, it helps commercial dealings to be
more active and easygoing. But when it come to certain matters like liability for
unjust enrichment, liability of misrepresentation, liability of specific promise,
agreement to negotiate, these could surely be recognized as pre-contractual
liability. So except these matters, it is a cardinal principle that there aren't any
certain liabilities or duty in Anglo-American law system.

In the Continental law system, on the other hand, there are several rules that
require promotions of fair dealing based on good faith, observances of law with
reasonable standards, and duties upon fair negotiation in the negotiation stage for
conclusion of a contract. So when the parties intend to conclude a contract and
enter into the negotiation stage, and if one of the parties commits a breach of the
above requirements without any reasonable reason, this could be recognized as
reasonable pre-contractual liability. In other words, the Continental law system has
a stricter application of pre-contractual liability than the Anglo-American law
system.

But in both of law systems, if one party was damaged by the other party due
to his intention or the mistake in the negotiation stage for conclusion of a
contract, or if one of the parties commits a breach of duty of confidentiality by
abusing information of the other parties in business transactions acquired from the
negotiation stage, or from which one party takes and enjoys certain benefits, all
these examples could be recognized as pre-contractual liability.

With regard to the fault in negotiation stage under international commercial
contracts, the CISG only mentions the good faith principle in Art. 7(1) which
rules on the interpretation of the convention as a uniform international law text.
According to that provision, the CISG is to be interpreted and applied in a way
that the observance of good faith in international trade is promoted. The CISG,
however, dose not contain a certain provision that the individual contract has to
obey the maxim of good faith as well.

PICC has not only good faith provision (Art. 1.7), but also negotiations in bad
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faith provision(Art 2.1.15). Even more specifically, Art. 3.10 of the principles
refers to gross disparity that ts a party may avoid the contract or an individual
term of it, if, at the time of the conclusion of the contract, the contract or term
unjustifiably gave the other party an excessive advantage. PICC further mentions
the fault in negotiation stage. For example, Art. 2.16 refers to duty of
confidentiality, Art. 4.8 refers to supplying an omitted term, Art. 5.1.2 refers to
implied obligations and so on. Actually these provisions are related to the fault in
negotiation stage.

PECL defines that each party must act in accordance with good faith and fair
dealing and the parties may not exclude or limit this duty(Art 1:201). This
provision refers to good faith as a basic principle, and also provisions of fault in
negotiating expressly states the liability for negotiations and negotiations contrary
to good faith. PECL confirms that statements made by one party before or when
the contract is concluded is to be treated as giving rise to a contractual obligation
if that is how the other party reasonably understood it in the circumstances,
taking into account : the apparent importance of the statement to the other party,
whether the party was making the statement in the course of business, and the

relative expertise of the parties.
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