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A Comparative Study on the General Provisions and Legal Enforcement
Related to the Principle of Good Faith in International Commercial Contracts
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BroLgy owmlollA FERBES LI g E AMEA &3, BAEEL FHA ARl
T3t Ao FolHth o] L FAH - =oF Jide] HEC o EFHA, BE HEY
Ae AL FEHA FA - 7A - AAHOoF dth & wf, HEAR o Evt BERIEY
LA’ (the principle of good faith : f§Z&f)o)g} A=} D
2 AYHS AAH S T&de HA AddA, BRI GE A A F5A A5t
Zkgel HAACd 29 JdHEHE ABE T, 25 AAHIY AW &3 Hoz
AR Rk Ao H e T ERUAE APE Zokol Fi JE 7F, o] EokellA E2
o] 443 FA4HE EAo] Utk & AYH L2 AGuHdGAZEH AY -8 - T8V I
A& AR Z2EHEAA vg3e] 25 oo & i HI(general principle) &.Z# HZ o9&
78 & Atk ddd AFEojgel e AAAFS} HAeA 19 - Ao g AYAS
2w, AdFTs F LAY AdAd Qo AT 2 FRAHT FAA HEFHY
A 7|Eo 2N 7153
A A AL ‘HWEKY e RERTFY HHE AT BEREEEAN ZHEY HAA 9
g AAHY gloy b A 1 Jde] BEEA FHEo] AUA ol AFe AL, IA
AL, B33 AP 59 7IF0] olsirt
ER Ao HA A @AM ASAAE ‘FHE BE, REWER, THEE%(ex
mercatoria) 2 BT, ‘MEMES, THEXRRY HEER 5 38 A3 8% A8 1
#H7t ook e FREN (unspecificness) S WA gt} o] YA &9 S$Ho] Jv BF
FajAol ot WA EAXME A oF Folle B3k, Ao o HarEREEEY o
MgstA 8 A5 AgS HA 2 F 5L 9ven.
LAY AYHE HA Ee Y HAANAA L& HE7|Fd wat AGdAE FFH
AR - W9 - B A - AP Fo] s E o] ool A ‘ﬁEEJJr% DA 7 = THEEA o] Tt
mEba] Ao AlkRA gARA 7 9o EHomM de dAFHIL Ju dirdHYd =
Eota, HA WA HAA 3 A& - dATIE] AR Aolstth o] ZRYH 9 FH S i
R JE Ak B AT 2 FAGAZRH AsE1 1 7Fo] AFHE
.
2 ATE BEEEENA o A SLAGHTE FHLE, AgFH ¥ 75, A&
71%, BrAl AHREA AR - AEFPDE P or uFdetuz st ofE 93 A A
e s EA 2 WA T HIAAF 2 Aol e BAStA, I A FLA U

1) Gifis S. H.,, Law Dictionary, 4th ed., Barron's Educational Series, Inc., 1996, p.220.

2) Ao | BHRERAE Ol HEYAY Wl Kol Ak A olF BHEFE ALE o) FAAY
AAGAE BAslE= Aol ol HEIHE T A € HFH 4 B9 A - A9 - FAH A
gt} JAHE AR BREWER, T AL HEFY e F2S 43 AU EuHEd B
FAHE JAE A Zolth 28R JoUTE HEPY TAS 78 F Jv Afele EAVL
g otk HEPY XY JFozM NdFd B AT 750 Bilole LR, TRE#EE
Hawet =, B, 2001, 479, ; ¥, ‘MEED GEAEY FRAP, TAAHESAT, (AAEES),
2001.), TII.

2 7N E(court)d] WA ERPEH (arbitral tribuna)E ¥33F Qw2 Aq7Ic} wEkA] o|stelA
FEHE AEfHn §e THY 299 3dEA g 3 #E € HHEdE st Yujolth(FaE,
PICC A1.10Z 2 PECL AL:301%, (2)9] FAE o} #t}h),
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A ASHe B 4, B9 5 A 4871F L 9A FA AHE 298 Su% @
o 7 A i BAAETH FYHe} Q= Aol B YEAX L H g FL Sl

2 gt #2385 de 34 7Ix2E AFstaA g

Hag A BN zR A% FLAFHETE, © BRI FiEE R E(UNCITRAL)ZF A4
St BRI E B &3 UN 1##9(1980)' (United Nations Convention on Contracts for
the International Sale of Goods : ©]3} ‘CISG’# 3tt}) 9 @ P —BEEER & (UNIDROIT)D
7F BRI CBBEEEERA B3 FAI(1994) (Principles of International Commercial Contract

o] s} ‘PICC'®} gtt}h), @ K EZEK E € (Commission on European Contract Law : ©]3}
‘CECL'o|2} gth)oo] o Add 29 FHEHkFEA (Principles of European Contract
Law @ ©]3} PECL’ejgt gt})?D F& &3t
ool ZAA TYALGHTE & A7 &
H71HE T3 A=deE HEld d7¢9 v

< B9 oty @ FAA Z=

rel HEas dAd n = gaFo] A
EZREH B EHE AR FIEE F43] Boeta #AES F A0 3te AENESS 74
3] o= Ao Afgr
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I. F&EAS #& LRERE
1. fE=RAI2 #S 5514

EHER o R NoAL Zlik(ius gentium)’d FHEF I FFk(bona fides)d] NEoz2H
B gEHEet). of 72’3*‘?‘ Ao E HEMKRAA RS EESHA BFsn &8 A BBEE 3
B3| BEiTete o2 Bl 9], & AT ool #g AFEA 2o}t FAS R
EESRIR=RS)

Ed3) Zopid AF e A = HeY A6 slo] ERET EE FAC WiBEA &3
A{A ARG Fojo &S neste ol I AAT 7iFo] HAL&HJEH, 202l
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4) 2 47 A& AA F B #HIES F 62/Folth A d JhaY, 28I T AbE &
stdE www.unilex.infodll A Hyperlink®ll we} CISG, Instrument, "Contracting States; . $8UeEE 5 §
ofo]l of2 7SR ¢kar gt ofst B AolA ¢4 EE URL(Uniform Resource Locator)S £ A
AE A7A el SER(display)s 2 Uk HYY T2 EZHE(F, http//)2 A=A

5) UNIDROIT® ‘Institut International pour 1'unification du Droit Privé (International Institute for the
Unification of Private Law)9] ¢f3 o2 20033 ¥ 71&, $YUHE 2838t 597]50] ofo] Adsta ot

6) CECL2 91973< #nl= Ole Lando 59 o]&& 983t9 49 TLando £B® (Lando Commission)=
BE 2 tHwww.ufsia.ac.be/ ~estorme/CECL.html. ; Riedl, R., The Work of the Lando-Commission from an
Alternative View point, Kluwer Law International, 2000, Issue 1.).

7) PECL®] A4 98L& European Parliament Directorate General for Research, “Study of the systems of
private law in the EU with regard to discrimination and the creation of a European Civil Code”, Working
Paper, Legal Affairs Series, JURI 103 EN, 1999, 6, Chapter III. pp.127~136.

8) Klein J., “Good Faith in International Transactions”, Liverpool Law Review, 1993, Chap. 1. A.
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(pacta sunt servanda).” T YA 3tAA HZA FAZES FHREAT O o] 22 AL

Rk 2t AAHA #3 EHIHAA 75 54 U

olF EulHA ANYHY AdE A dFHAA #zHA dESEHE A8 AAY 2

FMEW 1T EZ (co-operation and tolerance)©] 2t A st A AlFHEoFE H|E S APHA

He Aujete HudEE A HAh

iy AYFHE WA 2 AFY HAASA oAl AYgHAE FFEHor & MR

(general principle) =+ ‘FEARE A’ (fundamental principle) .24, iR E (bad faith)3F 39

£ WA= Zlsste AoE ESFHIL Johi0 g ARAHolnr FAAY do] B

3 TFAEY AR F 7, WA EE WAAL BEEE (degree of recognition), Al

Z}, H&71F Sol Adolsttha st SA40] Ath

Eot Ao AL RE W HEM: (unconscionability)ol W ¥€3tE MEoZ4, HSdd wE ALEH

(fairness), ‘AIES 47/ (fair conduct), & ¥ (reasonableness), AIEXRZKA o] “GHEME

#£'(reasonable standards), ‘AR —%%<2] {&M’(a spirit of solidarity), ‘AZF3 17E) (decent

behavior), ‘HE L9 [EE (honesty in fact), ‘B.03} #FZE(white heart, empty head)ll) T3}
< FEA - 284 S BEEAY B J2 Aok

oek o= Fg-o At Ao Al AA 2 5E BAS SE I s r] A Mk

£ R#Este 2o £33 715E 72 AT waA ASRAE AGAE S A% deAA

AN T & UAAY EE GAX BPE FY F B MAW 2 LA E 219F 9

ALl & & Joh e 7IUE B3k ol 43e HeoHd AuE AT F Ie B

&E FHIY. olv RENWEEAA 7 7 AT AYFY EMo|n.

A3 AL AkRA FAA 3 RG] 1TEY B BT do AE 3 FIEE &S

SIAY RET 7 Jde HKEOZH AL S 1T F Ut
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2. &N BaEst FR
b, EERIEARUAML F&R

FrigAAAE Ao a7 Ee FAR 2 AlFBA o] FAAS wE FEN &=
ZME (economic consequences)oll FUHHES T olE HFH o2 ¥dsta Aot of&# 419
2o WA Al o] EEMNEKS i EiE (a minimum range of moral duties)E &3}
o JEH, ol AF(equity) T EF(justice)d] ALolA #HFEY HY BIF7|5S T3S
Limese] M AE Basty] g HAALY S4& AYHd #tAE A& FEA Al

9) ‘Code civil des Francais’, Article 1134, (3) : “Elles doivent étre exécutées de bonne foi” ¢} TR o] Hx<
AdHdE AAAT

10) Liicke H. K., “Good Faith and Contractual Performance”, Essays on Contract, The Law Book Company
Ltd., 1987, p.160.

11) Klein, op. cit, p.116~117.

12) Sim D., “The Scope and Application of Good Faith in the Vienna Convention on Contracts for the
International Sale of Goods”, Pace Law, Pace Law School Institute of International Commercial Law,
2001, I. A
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FH " FoAE AeA Y 7[EE AEEK(fair dealing)E 9% ‘TFE Lo FE (honesty in
factiolgt= T A Mdstel st Fi, o] & AY olqF} AAstH ALt
1) FAHEA F—pEEE A (Uniform Commercial Code : ©] 3} ‘UCC’g} dht})oll A= A9
< "BEEE #49d 7R Ev EKAdAY EEeIHZ BAISt JoHUCC, §1-201, (19).). 1
HU HE 219 i A(merchant)ol Al &5 & &L “ALdAe] A& olrl 43 A
Pete FE A AriEe 2545 9n R (UCC, §2-103, (1), (b).).”2 FAsI Wl 1A
A - AFAR] AErlES T Ao wE A TEARZEK T AT HEEREY S AR o
2 HeYxo] ALH I (UCC, §2-104, (3). ; UCC, §2-207, (2)),10) 1 7}5=2 42l Ao 9
3t BRESRATHUCC, §2-104, (1).).16

ESE UCCHe] Ao o] A== MEFAHL Ak ojdhd lo] N F45 =23}
RE ZATA, F AR E & Holl EE Al e & B 4y AN 7AAANE F9
g3 "MAY 4 oy B Hol 7R A= 4R (reasonableness), #%E (diligence)
HE(care)d] AW 3= Fo| & FMAE A= ot doh ot FARRLe] §olof o
3t o] & Y79 o|lqI|ESE FAHNLE Y F IO, 2 7Fe] BHsA EFE T Aol
oA &= ol HTHUCC, §1-102, (3).)."& Al o3& A=A}

lo yd 2

Lb. XEEZEAROIAS {53881

EHA A o] AR A A vpet Po] T2 WY A|11MUxE T HxE JE3)
HAoh 23 FA4L2 WY HH (freedom of contract)l? Y33l E Ak FARES] )AL
EAE A 53] BEFEst EBEE Folng, MAARTE Ao £of ojaE Aozt

AWE v ol g BB Astel F2 AR Ng WA ool Wy Fol watol WE

13) Klein, op. dt., p.117.

14) Farnsworth E. A., “Duties of Good Faith and Fair Dealing un der the UNIDROIT Principles, Relevant
International Conventions and National Laws”, 3 Tulane Journal of International and Comparative Law,
199%, V.

15) UCC, §2-104, (3). : “Between Merchants means in any transaction with respect to which both parties
are chargeable with the knowledge or skill of merchants.”. ; UCC, §2-207, (2). : “The additional terms
are to be construed as proposals for addition to the contract. Befween merchants such terms become
part of the contract unless (a) the offer expressly limits acceptance to the terms of the offer. (b) they
materially alter it. or (c) notification of objection to them has already been given or is given within a
reasonable time after notice of them is received.”.

16) UCC, §2-104, (1). : “Merchant means a person who deals in goods of the kind or otherwise by his
occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in
the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or
broker or other intermediary who by his occupation holds himself out as having such knowledge or
skill.”.

17) & 479 99 WelA PICC A11% © PECL ALIREE $2499) B (freedom of contract)o] ¥ 7
AR 1RE FL Uvk F Bar TE BAAE A% AZF 2 W&o ZAC gl AFE At
Tgstal ey, PECLE old Q&9 “(1).thit Ao ddst gAHS] a9 o dFd st 3l
7 ZYPiAe wetop gl € “2) BAREL o] A7 ojud FAE WjFHIAY Yo P HIA
@t @ 749 AAHE AAAY G F AT FPHR Y= Aol ek
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AR A= “A ]°E° AW FPL nete] NP 2o Fof s Holof T}
(Xi115753).”18> R AFE AR Bde ndto] A Fo} FE T IFE AH(A
2422)."1931 sto] oK g HEHAY Ay} AFolP 3 dH o= FASL v o} F
Ao H e AFAANAE H &= FAL T A o)) gFAME ZE A9 oF9
ol &ty HEHo] 1 HAT FhH AT
29 & o ‘B AbE2 Al AAket o F 9 o glojA Aol e BF
stolof FTh(A2zE, A1F)."203 s Y. o= AHE ofFolPFs 3t A FP
At &= A g3 st FAAXNEREH, A= HEE B obuS} AL ANke] HE R
T8 5= AHe HAdE &d - =85t A2
2 kel Ry Fg-olx ‘Ao PFApel ofFof o2 Ao o} JAF] sfofof Tt
(A2z, A1) FAse] A4S dvtdHoz MdAdszm ot of £F &4 - =Y 4
THeEARY JgHE 83 Aot vt & 25 oW FFod AoF o] H&H =7t
3 FAH 71ES Aot YA doeng Ao A T AHL WY Ao A3 vtz

Ct. 5% BEREES =22 HIR

..4

AT Ao F & AL A - X E&A A GB/AANA FAR F EE[EM Bl F
9 AFolgte= %EB‘JEB"J'% 24317] H3te] FEaoF & A5 oFE At o]
A, A7 g 2 ol WS A AY e iﬂ‘qﬂ HE 2 FAY] WHE
T F o ’3‘14 7I5S AT ot A H Y F48F BE5BAN At A
2 AATIE L AEATE Aol gtd TS &3 2ok
2 FuEAdNAE dRFH R AgAFY 47 4 "]94’31"1] 7)8te] Al kA
e A e}, g 71]94‘_7/}34/}75"1] U] BAAF A= ol A S A

e WET FE JE A4S SA0 BT 90D o AgHoez Aot
dAHE B O ASnGAARY do] P2 RE o5& 4L 49
2 REFE I KB EA (liability for unjust enrichment), @ A}71% EA %
Ag-o 2 FEERA tE FFE (iability of misrepresentation), @ Al 2Fnl4d o
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18) Biirgerliches Gesetzbuch(BGB), §157. : “Vertriige sind so auszulegen, wie Treu und Glauben mit
Riicksicht auf die Verkehrssitte es erfordern.”.

19) BGB, §242. : “Der Schuldner ist verpflichtet, die Leistung so zu bewirken, wie Treu und Glauben mit
Riicksicht auf die Verkehrssitte es erfordern.”.

20) Schweizerisches Zivilgesetzbuch(ZGB), Art. 2(Handeln nach Treu und Glauben). : “Jedermann hat in der
Ausiibung seiner Rechte und in der Erfiillung seiner Pflichten nach Treu und Glauben zu handeln.”.

21) Sim, op. cit, II. B. 1.
22) w3, NitRE, H9.

23) Farnsworth, Farnsworth on Contracts, ond ed, 1998 pp.345~3%4. ; Lando O. - Beale H., Principles of
European Contract Law, Part I, Part II, prepared by the Commission of European Contract Law,
Kluwer Law International, 2000, [Lando and Hugh(2000)]. p.192. ; &M%, THESEME:, |, 0, 2002. 9
8~1004.



ERoll Al 54 F&E S 3 Ao I et FER| tie HE (liability of specific promise)
Solth v Atudol AFHATAL StE T o] a4 FetA e A Ak
w9 grle g dee] oF EE Aol WA A Fol dFojt) wEha FALALSY
oo mzt fFaEg Aol AZAdE B AGANAEL A% wgHAAA v FEH, AW TER
~{(misrepresentation), ‘T3 #2777 (undue influence), ‘FER.:EY4TE (unconscionability),
g (duress) T 2EHE WA &7 YA HYL TAHA oty gt

B g EHAAAE AYANEA S sty AGFugd A= EFe FFE A
o] AL 713 F9-dE SEAIEK (breach of good faith)© 2 FF o] 433 iy
fEfs Lol @AEME2AE ARSI Aok A= FuHA Y vluste] giEFHAAME A3 9
T8 & yA A&t JdE Ao|Hol Ut

s74 HA 2 A9 AL glo] FHET F AE AolFL2 ALAZE A3 KB
(the negotiation stage)E L33 =X9 g8 = %/\}Z} A2 o} FH A< glo] AltkuwdIG
AL dOE AT ¢ JeXY A7 g4lo|rh.s

A AGuA A HEHE AHY FF7 ]?v_‘—% D1
HE FAAZ A5, @ AFndAdA 53 i
S FhEHEFF 2% X (breach of confidentiality) .2 H8 &
A o]g FEFAY S EHT AF Solth o]t
A4S st A3 FEstool & 959 9y = AojF wto R Z_z m o] "}%"I}
AR lo] AAHE 20

AFZALAL 2t AFn A AYsHA HHE, FA F FARE BAdH o2 FE FHEMGR
£ A Ao 718 A5 EFE A st o & ERFEH(reasonable duty)®t Al FAIA &
I8t e Ao AR Fart Hojof & HARE AT - AW - FA A F e
% #EB(duty to co-operate)’} EAst=d ol AeF Y r|Fo2RE HEYE FAR T
AFBEAY B & 7 UTh

0O

@A 7 ol gwkoz el oAste &7t wASA Fe Aol G Aokl

Fau} Asd WEINL BASFEAE YA AR FALAY FAS A% WH 9 7]

54 QNN FFE FEAAS HIAYe] T3 ARH o] F3 Aol Aol
3 2

st 27 W AL ERE visted, AU Aol ol
AP S, T AE, £55UY Bl £2W U, A2 RE

24) Rmsks B OBRBEE 1T AGAAE AT uAT9A BEE A%Y FRAAC dolA BARRY gl A
719] AQlde AR st Aol A E8E & A9 il tistd REstdor ste SuidAd S
¥ZHRo7 A3 1861 EY9 Rudolf von Jheringol TEF “FLiREE £ REL T £ 52 R
H = 9= il 9lolx e #8E(Culpa in Contrahendo, oder Schadenersatz bei nichtigen oder nicht zur
Perfektion gelangten Vertrigen : fault in negotiating, or Damages for Void or Unperfected Contracts”o] =}
= =7dA 338 vt thwielthFamsworth, op. cit, Chap. V. A).

25) Klein, op. cit., Chap.I. C.

26) CISGS 739 ASZAAGAANA 2T = = o7 7k FAE siZdsts BAA Aol EAA &=
. d¥A oz CISG AA Al ALAZAY LA A =7t Ao, F AREE CISGE &3t
€ 99 9ol &= EAS BHETE o E AXE A Fadich wb dAH o= CISGstAA =4
A Qo AFAZE FAAYol FAIF He Aode Il dF dde] TEEAV T4 €
(Homnold, J. O., Uniform Law for International Sales under the 1980 United Nations Convention, 3rd ed.,
Kluwer Law International, 1999, pp.62~70. ; 28 &, "UN #—&EE, , =35, 1998, 85~929.).
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‘B REEENA B3 UN ##'(CISG)L TAAIHe] 5 - 251784 FoA 7+ A
T eEM dEHAE FUMER o Ag¥ oz F ool F8 FrboA #heS B8 =
Ho g 450 a¥S 2/ ¥ RL 198895 Holt,

CISGE FvlgAlet dFHA 7t etge] AE2ZN & PAAY AAolg FH3L =
o] 4Fe T4 S e A, 75 de AR HEEAN /e 1Y 5¥
HA Zde 2742 88 Hyo RHETA FoAA 484 oog 78 + U
CISGE ZZFr(place of business)7t A2 T8 =71l e AR 1+ BREY M E B
HAEH=dALZE, (1), (2)), ©] 2% BB (international contracts)9] JAFAF 7+ Al 9] & o
e Eg o oFE FAEL dv TS Bt UA &rh2) o] AL WA I ALRER
B H 2 5gy A3, ot o Ad A e Hgolgts WiEstel T o Al 7
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