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A BN, 1 2xw Acke] FEEAS FEAs] Fab B oo &
THE 4 2B tatolol s, ol e £ B thakA Eatol 4
wol £31E AA HW o] & Hpgstolol drtn Fgch

olel g Welel 7] Z3ke] Jhering® AHAAIGA Qo] Ao FAZ Ak

Sl g d e dhY AFNYE oty &
T Al f1A8kE 139 AAFHOoR A
Thering®] #|FAI A A Qlel] et HolE& HUVY AF Ale] FolZ
e F&H AT ot SRelA AkA A el dd dwk
o AAE AEFYE Fol o] E Tt
Ty A feEls 27l AAEARJD ARAAY R AdY A
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7} 219 %] 7)3to)(BGB, §242)'9 YA O Ak A4 o] glowd I

15) dubg oz AN A(fF7ME) S U2 (the principle of good faith), 9] A1 & (f57Ho]
ghar gk «Pl o] ALl 959 oL Aolo Fol AAF] dfojof = PHE T
g} o] A9 ANHE AFIFalal 710 AT AFHE AWEA] AEE oS sHH AL §
ol 3 oJulatn, o] W FFHEAEN) SR Q) AR, AEASEHME e 9
23 gEo] 2o APHE Ak 71Edolnk Hao dBEA I AYE EAsith
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Ao e, voprt e 2A 7Eet Sl 5A0] Stk I AAL, Zupyide]
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Ao AR AL, el olstel AckAAA HAHA0] 21
Holthi 1 AvzA ol FE SAyae AckAdy HARAe Aol
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1 AG - QITIE] AR Aolate], o]=HE AIAS HE VISR, effect of
sentence) 1= A T g WU AFAAREE 1 oyt AlSE w3 1 7]Fe]
= §A 5740l ok AFA, =AlEFm Al kel 3t UNHKCISG) 2] 342 4]
£, A9AL 2013, 117-119,

AR AlkRAE Ak Adllel oskd, AkAA @A 11 E-FERAE AL A
o] 98t AMAA Aok 2 W7]% 3}, Hans Brox, Besonderes Schuldrecht, 19. Aufl.
1993, Rn. 51.

17) Dieter Medicus, Schuldrecht I : Allgemeiner Teil, 6. Aufl. 1992, S. 55.

18) Karl Larenz, Lehrbuch des Schuldrechts B I : Allgemeiner Teil, 6. Aufl. 1992, S. 55.

19) BGB, §831 : “(1) A person who uses another person to perform a task is liable to make
compensation for the damage that the other unlawfully inflicts on a third party when carrying
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selecting the person deployed and, to the extent that he is to procure devices or equipment or to
manage the business activity, in the procurement or management, or if the damage would have
occurred even if this care had been exercised. (2) The same responsibility is borne by a person
who assumes the performance of one of the transactions specified in subsection (1) sentence 2
for the principal by contract.”
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A AZFE 109, T2 A Z5E 308 A ar|itel dyith o] oA 3

EE 2719 7]7J ol o= Alarizte] WA s I S A st
(BGB, §199). 2] 39| AWAE/|7ke] ke FoA 2L qahl, A9 279
&A1) Fel AR 2R Qu,

21) Larenz, a. a. O. S. 121., Dieter Medicus, Schuldrecht II: Besonderer Teil, 5. Aufl. 1991, S. 55.

22) BGB, §311 Abs. 2. : “(1) A contract by which one party agrees to transfer or acquire
ownership of a plot of land must be recorded by a notary. A contract not entered into in this
form becomes valid with all its contents if a declaration of conveyance and registration in the
Land Register are effected. (2) A contract by which one party agrees to transfer his future
property or a fraction of his future property or to charge it with a usufruct is void. (3) A
contract by which one party agrees to transfer his present property or a fraction of his present
property or to charge it with a usufruct must be recorded by a notary. (4) A contract relating
to the estate of a third party who is still living is void. The same applies to a contract relating
to a compulsory portion or a legacy from the estate of a third party who is still living. (5)
Subsection (4) above does not apply to a contract entered into between future heirs on intestacy
relating to the hereditary share on intestacy or the compulsory portion of one of them. Such a
contract must be recorded by a notary.”
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23) Lando, Beale, H., Principles of European Contract Law, Part [, Part II, prepared by the
Commission of European Contract Law, Kluwer Law International, 2000. p.192.

24) PICC, Art 2.15, 2.16., PECL, Art 2:301, 2:302.
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25) France, Civil Code, §1382 : “Any act whatever of man, which causes damage to another,
obliges the one by whose fault it occurred, to compensate it.”

26) Y%, TREUEGPIBIRIYE, , SB30R, ThEBOE = L, 2005, 8611,
27) %%i, FRFAEAT R, , TREBGE St 2002, 116-117H.
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38) France Civil Code, §1384 : “A person is liable not only for the damages he causes by his own
act, but also for that which is caused by the acts of persons for whom he is responsible, or by
things which are in his custody. However, a person who possesses, regardless of the basis
thereof, all or part of a building or of movable property in which a fire has originated is not
liable towards third parties for damages caused by that fire unless it is proved that the fire
must be attributed to his fault of to the fault of persons for whom he is responsible. This
provision may not apply to the landlord and tenant relationship, which remains governed by
Art. 1733 and 1734 of the Civil Code. The father and mother, in so far as they exercise
parental authority are jointly and severally liable for the damage caused by their minor children
who live with them. Masters and employers, for the damage caused by their servants and
employees in the functions for which they have been employed; Teachers and craftsmen, for the
damage caused by their pupils and apprentices during the time when they are under their
supervision. The above liability exists, unless the father and mother or the craftsmen prove that
they could not prevent the act which gives rise to that liability. As to teachers, the faults,
imprudence or negligent conducts invoked against them as having caused the damaging act must
be proved by the plaintiff at the trial, in accordance with the general law.”

30) AU, A AR AckEA, MR A9, Telthstm WeATY,
1993.

40) Hiibner - Constantinesco, Einfithrung in das franzosische Recht, 2. Aufl., 1988, S. 128., Ferid,
Das Franzosische Zivilrecht, Bd. 1, 2 A 98.

41) Aynes * Malaurie, Cours de droit civil les obligations 2nd. ed., 1990, N.875.
42) Hiibner - Constantinesco., op. cit., S. 128.
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52) BGB, §311 : “(1) In order to create an obligation by legal transaction and to alter the contents
of an obligation, a contract between the parties is necessary, unless otherwise provided by
statute. (2) An obligation with duties under section (2) also comes into existence by (a) the
commencement of contract negotiations (b) the initiation of a contract where one party, with
regard to a potential contractual relationship, gives the other party the possibility of affecting his
rights, legal interests and other interests, or entrusts these to him, or (c) similar business
contacts. (3) An obligation with duties under section (2) may also come into existence in
relation to persons who are not themselves intended to be parties to the contract. Such an
obligation comes into existence in particular if the third party, by laying claim to being given a
particularly high degree of trust, substantially influences the pre-contract negotiations or the
entering into of the contract.”

53) Kommentar zum, BGB, §11., a. a. O., Rn. 19.
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54) AFA, AAA, 1214,

55) CISG, Art. 7 : (1) In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application and the
observance of good faith in international trade. (2) Questions concerning matters governed by
this Convention which are not expressly settled in it are to be settled in conformity with the
general principles on which it is based or, in the absence of such principles, in conformity with
the law applicable by virtue of the rules of private international law.” [(1) = F<Fe] 4]0l
AoNM = dekel =AY A, A8 TAA H FAAYAA A9 s T
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79) CISG, Art. 38 : “(1) The buyer must examine the goods, or cause them to be examined, within
as short a period in the circumstances. (2) If the contract involves carriage of the goods,
examination may be deferred until after the goods have arriver at their destination. (3) If the
goods are redirected in transit or redispatched by the buyer without a reasonable opportunity for
examination by him and at the time of the conclusion of the contract the seller knew or ought
to have known of the possibility of such redirection or redispatch, examination may be deferred
until afte the goods have arrived at the new destination.” [(1) "j<=¢1& AF8te] H]3zo] A&7}
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80) CISG, Art. 53 : “The buyer must pay the price for the goods and take delivery of them as
required by the contract and this Convention.” ("= Aok W 2 ko] uwpgl, &352 tf
e Awetl, E9 JALE FEstelof gth
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82) CISG, Art. 3 : “(1) Contracts for the supply of goods to be manufactured or produced are to
be considered sales unless the party who orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture or production. (2) This Convention does
not apply to contracts in which the preponderant part of the obligations of the party who
furnishes the goods consists in the supply of labour or other services.” [(1) =% & AX HE+
Akl FFehs Ak mimjz Eoh ol EES FEI GARAE 1 AR w2 A
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83) CISG, Art. 57 : “(1) If the buyer is not bound to pay the price at any other particular place,
he must pay it to the seller : (a) at the seller’s place of business; or (b) if the payment is to
be made against the handing over of the goods or of documents, at the place where the
handing over takes place. (2) The seller must bear any increases in the expenses incidental to
payment which is caused by a change in his place of business subsequent to the conclusion of
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84) CISG, Art. 5 : “This Convention does not apply to the liability of the seller for death or
personal injury caused by the goods to any person.” (= HeF> =l &Jsto] S Abg
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86) CISG, Art. 8 : “(1) For the purposes of this Convention statements made by and other conduct
of a party are to be interpreted according to his intent where the other party knew or could not
have been unaware what that intent was. (2) If the preceding paragraph is not applicable,
statements made by and other conduct of a party are to be interpreted according to the
understanding that a reasonable person of the same kind as the other party would have had in
the same circumstances. (3) In determining the intent of a party or the understanding a
reasonable person would have had, due consideration is to be given to all relevant circumstances
of the case including the negotiations, any practices which the parties have established between
themselves, usages and any subsequent conduct of the parties.” [(1) & FoFe| 284 AR}
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(Abstract)

The United Nation Convention on Contract for the International Sale of Goods
(hereinafter CISG), came into operation on January 1, 1988, is intended to be the
centrepiece of international harmonisation of trade law. It has taken effect both in
China and Korea. Since CISG is a composite of both civil law and common law
concepts, there are many sameness and differences between CISG and Contract
Law of the People’s Republic of China(hereinafter CLPRC), which has been
adopted on March 15, 1999.

CLPRC provides liabilities for damage in Art. 42 and 43. In particular, the
article stipulate three cases where one party shall compensate for the loss which
the other party suffered. The cases are (1) where one party negotiates for a
contract with an intent to deceive the other party; (2) where one party conceals
the important facts related to the contract or provides the false information; and
(3) where one party discloses trade secret or uses it in the inappropriate manner.

The Chinese rules are known to reflect the theory of the German Culpa in



contrahendo. There are, however, differences between German and Chinese Culpa
in contrahendo. Thus, when one party causes damage to the other party’s interests
simply related to the property, there is no basis for illegal actions. In response to
the failure to protect the purely property-related interests, the German Culpa in
contrahendo emerged to protect the purely property-related interests. In contrast to
the German rules, the Chinese Tort Law enacted in 2009 clarifies that when one
party causes damage to the purely property-related interests of the other party, the
party shall be liable for the illegal actions.

It is widely understood that Culpa in contrahendo means the liability to
compensate for the loss which is incurred as a result of one party’s misconduct
another party in the process of negotiating a contract as well as at the stage of
preparing for the contract. Culpa in contrahendo is known to be derived from
certain unique features of German laws. German tort laws list the cases where tort
is established, but they do not cover the pure property loss. Thus, the pure
property loss which is incurred in the process of negotiating a contract, shall be
subject to the contract liability. On the other hand, the Korean Civil Code extends
the liability to compensate for loss to the property loss which is incurred at the
contract negotiating state. Therefore, we are of the view that there is no need to
introduce the theory of Culpa in contrahendo to the Korea Civil Code.

Regarding to the fault in negotiating in CLPRC , the CISG only mentions the
good faith principle in Art. 7 (1) which rules on the interpretation of the
convention as a uniform international law text. According to that provision, the
CISG is to ben interpreted and applied in a way that the observace of good faith
in international trade in promoted. The CISG, however, dose not contain an
express provision that the individual contract has to obey the maxim of good faith
as well.

The principle of fault in negotiating based on the principle of good faith. In
fact The principle of fault in negotiating is a embody of the principle of good

faith during the contract subscribe. The principle of fault in negotiating has some



means: The first is the contracting party has some act include intentional
negligence and tort of negligence to break promise before the contract has been
signed. Second, the opposite party’s loss means actual loss, trust benefit’s loss not
the benefit of contract carrying out. The last is that there is a causal relation
between fault in negotiating and the loss. The principle of fault in negotiating
remedied the objection of Contract Law and Tort Law. It has a important means
to protecting parties of the contract, it can help to safeguard the bargaining, it can
stick up for the principle of good faith, and it can help to stick up for the order

of market economy.



