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6) Schroeter, U. G., “Freedom of contract : Comparison between provisions of the
CISG and counterpart provisions of the Principles of European Contract Law”,
Pace Law, Pace Law School Institute of International Commercial Law,
November 20, 2002.

7) Amissah, R., “The Autonomous Contract”, Pace Law, Pace Law School Institute
of International Commercial Law, August 9, 1999.

8) Schlechtriem, P., “Battle of the Forms in International Contract Law: Evaluation
of approaches in German law, UNIDROIT Principles, European Principles, CISG,
UCC approaches under consideration”, Pace Law, Pace Law School Institute of
International Commercial Law, November 25, 2002.
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9) CISG, Art. 11 : “A contract of sale need not be concluded in or evidenced by
writing and is not subject to any other requirement as to form. It may be
proved by any means, including witnesses.”

10) CISG, Art. 29 : “(1) A contract may be modified or terminated by the mere
agreement of the parties. (2) A contract in writing which contains a provision
requiring any modification or termination by agreement to be in writing may
not be otherwise modified or terminated by agreement. However, a party may
be precluded by his conduct from asserting such a provision to the extent that
the other party has relied on that conduct.”

11) CISG, Art. 96 : “A Contracting State whose legislation requires contracts of
sale to be concluded in or evidenced by writing may at any time make a
declaration in accordance with Art. 12 that any provision of Art. 11, Art. 29,
or Part II of this Convention, that allows a contract of sale or its modification
or termination by agreement or any offer, acceptance, or other indication of
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intention to be made in any form other than in writing, does not apply where
any party has his place of business in that State.”

12) Schlechtriem, P., Commentary on the UN Convention on the International Sale
of Goods, 2nd ed., Oxford Univ. Press, 1998, pp.85-90.

13) CISG, Art. 12 : “Any provision of Art. 11, Art. 29 or Part II of this Convention
that allows a contract of sale or its modification or termination by agreement or
any offer, acceptance or other indication of intention to be made in any form
other than in writing does not apply where any party has his place of business in
a Contracting State which has made a declaration under Art. 96 of this
Convention. The parties may not derogate from or vary the effect of this Art.”
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® ‘Rechtbank Breda’(Netherlands), 7197586 /| KG ZA 08-659; , 2009.01.16.
® °Schweizerisches Bundesgericht’(Switzerland), "4C.105/2000; , 2000.09.15.



=

a
T

412 #

td, A7F o] A&

9|

[e]
e TTE EF

alyl

5t

ACRHH Ake Hi

04
Rl
EN

o v 7

Kls

fTa

=

zt

4TS A4S, At D

b

4

HY& DY o

)
=
w
™
(5
4

i
ijK

A=

3|

=& A ol &

she

= 2%

2439

>

o]

[e]
A
AF71F A W (statues of frauds)©] 2

]
A

al

].

o

B

ox

4

ol

o

Iy

o)
PR

o~
T

3}
=

Mz A

=]
pin

@9

L
-

FAt

9|

Thar A A

ol
B

BjH

ox

4

ol

N
o

o

27, gde 23 AN 48

=

&Ko

o

=

SR DAL R

Fo] g

ol Hl

=

DSt 47 A ¥

L
ju

skl A

FH

oJ ol

05

e

—_—

i

yo| Dol AEA FNES henl

SEET

e 1 oju

9|

o

o, w3l B

o W42 yestel Dol B

=13
T

a

iA1=

3|

9Al, A7b Dell o

Al
=4

grg B AL

=
=

A7} EFUEY AFAA

AOZ oF

L
ju

czrE 43 B

o)
PR

sk

AR AF

eR
T

ojv] ExtE dd< BY

)



F S
Juy
w

CISGstoll A AHlote] dAlzol et F&afMut szof et 2

7ol weF AY FE AFdte
HEe Al s 2y
DSkl Adl HhHNE A7Hx
CISG7H A gHolo} Bk F45ta ok, CISG7H 484 4 9
A% FF5HE A% D 7ol FEE Aokl HHAL AT urh

24 WAL BSH D 19 FFo) 0% i gl Ast D 710
499 FsAS AMSFIE Qo AL DS B A el 3%
2 A% A 93, 74 B/ A9 del9lo2A FFF A4 U3
i A, Dolel AFAA B AFL Bl ARHolo} i
AT B ohe AY FUEFL FET A FAZ A4
stehE, BE A48 A2 s} wuAte AAsa gol, old] 7
ohe WAHUGR #UT 4 9ov), £E B A9 fPHoRN IF
1 94 93, DSt WHSE BIE A GRTHR, B FES A
BSH D 71 AAgAnkn ¥ & glol, old] DE FEUF AR
BEglol oasdta 4% BASA

A% D7h A % 2 thEd Al
dgdl 223 93, de 39, A
0 Age BAL 94 g, B

i

ON
p‘L
Kl
=
= 2
do 2 rr oy

re
T/ o U O 5

4

i

o

l_.

41 12
i rlo

(3) "Itet AlAHY

TAGAR AN BiHE ALY Arole
of &%= Arfsti, AvjHol ofE tA] 1A
o a2, B ARG g abs ek
o v A oF2 24l 2} UH—’F" Zholl 373

—Q =y
Koo
N
o
5
=1

yopzh, 24 =% EHFMJCHW 3z A e
& wEdAA A SRHEAL, B EFEHE ASHHY HAEe W
e 7frstal v °ﬂ7ﬂ ZW%}% T 2 sl daAe] fla, A=
il

Bl irAne JRH0E Age 3
Qe YA Ake AZAdn EENFE 1 Aol #2Y e
she A4S TS, Boiast el 7re) Aoke EAA et
24 #AE gdva gedd.

=

2, ARSI TAFIANA BFS EET o, W=lo] md

r kor
O



*ﬂfﬂi/‘i MY ZHAA A 2 A 9
&, 7t EsA, 39,
; 17 710l 5ol dutzol
e AR ZF = A3AF Abolo] EA o] A3

ot

£ 1
ol

s> ofl
ofs

ol

=l

pas

o (o

5

o

ofl o r

ol Y
e
X
T
z
ol

i)

oy
e

X
RCRN
H
N
o
ot
¥
%0
rir
)
Ao,
il
=
&
o

fr Lo~

ol

>0 rlﬂ:
_>L
: o

AR} Afele] HEHo)m, BAH T
© A%l 92 et FA2 e
@ Algtolet Az,

RS- R T S S (- -

fo met > 12 ¢
o 4

1o

of ==

B or

T°ﬁ =
2

Aze ALzl Aoz oA fRHAAJS P& B¢ 1 aH%E
07 e Aotk obge, Ba AFe BAAY YAtd]l M T
a z—‘l%:% uj A & ? #le= %%Mi AYE A L'«%}i At

® AT S B A AR, A% ¥ A 3
2, At AFAFAN DA S B AF Solth. o8 1l
A ALY AEAAE AT T 4E FAE 4T 4
YES s Aok 2, ALZAAG 2ol Aol AeE] B
AgujAe) AAL T3 LYPAAL 1D AT GYLT BAH
B Qe AT ALZ WA A% EE A2ANA driAE, A W
A, ool 9@ 2, Aok 51 £ 1 5] JAEAS AR 0|9l
FHoz 4T 4 A=F A¥TE FHL AT 5 U=% Fu 9
o 2, A%EE AF b AROE Ake AR wE e A
F $IB FYe} grie WAL EAN Fu Qe AGT Bt



CISGstoll M 7Aool dAlQzof 23t FEeiAM D maefof e 1& 415

Ag8e frolstelof & Agrolth1y
A2z A2EolNg 2ol B2E AeFAo2A CISGY A8 £

e g, A o2 B2 a8 7HE T HAAZE e §ih
E3], BXE CISGOIA A3 de ZE EA(notice) v AA] &
SHE Zlo] oty Aok 1 AAY £H, = At xﬂ?ﬂ i I
ofo] 95t Fxg #AH Ue FAY l Alofgt Hgdo. A, 9A
Bouke} o], AW AL A96FRE RS b FPAE VA=
AE 5849 972 F45A ofygity

Do
r

A# : qdede] 7o fro #F Ag

(

B OAHAE Aozl Adte] Exel FRE BT Aol Y4
HAE PAASGS BEUAAAL Bkl FEZ HYT AGE F
=

—_

=

) At A oF HH

EE AFE & QA9 ¥E BT g Aolhio

WEclelzdE ] 91 AL WM Bn BSh BANEES
e AZsgn. FPadE 24
A g Ape BeAE ¥

Aletel ZH4&2 sto FFE oA <
g0l 718t Moz Aok AZst
A3t 9

Ae B} eof3 Az 7t B =FE "JFL%}‘}%Z]UJ, B
Fol EFWEe] IR ATt UmA A
Atk 24 25 A7 BAA =Fds A4AHF r% ATske] FHd
of A|71%k ko] B Aol wet A A o5 H Abzolt.

15) Schwenzer, 1., Fountoulakis, C.. International Sales Law, Cavendish Publishing,
pp-113-115.

16) ‘U.S. Court of Appeals (3rd Circuit)’, 08-4488; , 2010.07.21.
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20) CISG, Art. 7 : “(1) In the interpretation of this Convention, regard is to be had
to its international character and to the need to promote uniformity in its
application and the observance of good faith in international trade.”
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21) CISG, Art. 13 : “For the purposes of this Convention ‘writing’ includes telegram
and telex.”
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International Contracts : ‘UECIC’)S A Qo] ¥3i3
A, & HEA4e A T Hopo A AHE X

F 297 A AA B w7 AEE fete

Uk 20089 19 159 UECICYl &2 A9 ahgict2)

2. ¥4 : i Hod B3 HE&

(1) AbAIEEA 9 B

2 OAe GA ol A W7 Adle Nualo] Basicha
FASFAA, oF Ak A ARl B FlIRoIH QA
A7k g3 GeIREe MR Aol B22 $3F FF ool &
L3 AZon ARE ¢ deAY o¥E dRD JE Aol
HEQEAT BSA[eAEDNE RE Aote] BAZZ vv)AorL
AZSAL, B A Gl Ackel WAL FFARY AU <3}

olo} Brke FoARS BASHA
A o|F FRAAE ABS BEHAS Sl hE 43S @

Hete] AAuel gelsdt Aze e 142 Aeuny Fel

QAT o F A7l BS sl met FPAGE AP

22) B2 BAS!, UECIC A050] Bhesh e FAYL AGFoI AL, A%
o 8 A F3 SAULA Ackel ol ol B2 AR oapsiA )
ol§9 UECICH 995 A8 folstelor & Algolch £ gal Fopole
CISGE ZIFZ, i) ‘=T ARA Fo FAgol| #H3 gop (Conventlon on the
Recognition and Enforcement of Foreign Arbitral Awards ; the ‘New York’
Convention : 1958), ii) ‘TA|EEwjujol A2l A3H7]7te] T3 PP (Convention
on the Limitation Period in the International Sale of Goods : 1974), iii) ‘= A}
Aol Hrd 5942 A 3 UN 2 (United Nations Convention
on the Liability of Operators of Transport Terminals in International Trade :
1991), iv) ‘HHESFE 2 2"dzulo] &% e UN HP(United Nations
Convention on Independent Guarantees and Stand-by Letters of Credit: 1995),
v) ‘TARAHAA FHAA AF-Szo] B3 F2(United Nations Convention
on the Assignment of Receivables in International Trade : 2001) 5©]t}.

23) ‘Oberster Gerichtshof’(Austria), 1 Ob 525-93; , 1993.07.02.
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24) CISG, Art. 21 : “(2) If a letter or other writing containing a late acceptance
shows that it has been sent in such circumstances that if its transmission had
been normal it would have reached the offeror in due time, the late acceptance
is effective as an acceptance unless, without delay, the offeror orally informs
the offeree that he considers his offer as having lapsed or dispatches a notice
to that effect.”
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2, B2 ()2 CISG7h A&=s Ao slo} HEwg okl
(c0n51derat10n)°ﬂ 718ke] Aloke] WA e AokaAle Qo] HE AL
A7) 98 AAS 2 A Fu JE TR0

x| oetd, ZAAE T FIE FeM Ade HE Ee dA
& g ook 2RAR, e gl Hoke ved #F A4z WA =
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25) CISG, Art. 14 : “(1) A proposal for concluding a contract addressed to one or
more specific persons constitutes an offer if it is sufficiently definite and
indicates the intention of the offeror to be bound in case of acceptance. A
proposal is sufficiently definite if it indicates the goods and expressly or
implicitly fixes or makes provision for determining the quantity and the price.
(2) A proposal other than one addressed to one or more specific persons is to
be considered merely as an invitation to make offers, unless the contrary is
clearly indicated by the person making the proposal.”
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26) CISG, Art. 18 : “(1) A statement made by or other conduct of the offeree
indicating assent to an offer is an acceptance. Silence or inactivity does not in
itself amount to acceptance.”

27) CISG, Art. 8 : “(1) For the purposes of this Convention statements made by
and other conduct of a party are to be interpreted according to his intent where
the other party knew or could not have been unaware what that intent was.
(2) If the preceding paragraph is not applicable, statements made by and other
conduct of a party are to be interpreted according to the understanding that a
reasonable person of the same kind as the other party would have had in the
same circumstances. (3) In determining the intent of a party or the
understanding a reasonable person would have had, due consideration is to be
given to all relevant circumstances of the case including the negotiations, any
practices which the parties have established between themselves, usages and
any subsequent conduct of the parties.”
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28) ‘U.S. Court of Appeals (3rd Circuit)’, "Nos.06-3390, 06-3525; , 2007.07.19.
@D ‘Rechtbank van Koophandel, Hasselt’(Belgium), "AR 1849/94; , 1995.05.02.
@ ‘Oberlandesgericht Miinchen’(Germany), "7 U 1720/94; , 1995.02.08.
@ ‘Gerechtshof Leeuwarden’(Netherlands), 70400549, , 2005.08.31.
@ “Zhejiang High People’s Court’(China), "Unknown; , 2008.04.24.
(® ‘Handelsgericht Ziirich’(Switzerland), "HG 930634, , 1998.11.30.
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: “A breach of contract committed by one of the parties is

fundamental if it results in such detriment to the other party as substantially to
deprive him of what he is entitled to expect under the contract, unless the

party in breach did not foresee and a reasonable person of the same kind in

the same circumstances would not have foreseen such a result.”

29) CISG, Art. 25



428 K& x &

AR e jrele A29%
3, A47%0 WAS T
S8 Reld oz dAsAE o Brka AAs e

P, e dEde ¥ Foiv)

0,
rr

=i
=)
o
iy
s
=)
4
rO
s
=)
A
(s
1o
1o
-0 4
s
O%

[o

o] ohfold ol & glol T Aoleha FAHL AW, TP
2PER Qe F4o 2o AAZ FeAF Aoz AFe] ol
o3 #ASdY. Ee, A0zt DAY @ o o8 Acte
WA 5 ATHL BAST 9gel el o)) AAke PAe Folat
of §asA WAE oz A4sel Brha AE BAsAn

A47z0) B2, vele] MEdle] oRolde siste] ¥
Ae ARSI, 3 A1 Wl Fa R olAHA #E BE o)
o A% AAT 5 YuF i
Fole E OE FAE 878 4 glon R 9

ALY RE j5lo] F7ko] 97170 oy
A5 A a7 2

Zolv, WA WEdA Feldse

3 AAE 2FdRTt =0 AL B o]EE, o] AR AdL F

fr
2
rlo
‘0,
oxl
ot
>
%0,
v}
=1
e
q& %
P,L
3R
N
=2
fz
IT..?L
(o3
fr

B9, FRAAA FAAL G4 Aol wre GAEAT ARG E
3ol ohyold o & glo] o2 AT HEe Fge A3
& & glow, A20zxe] Fstel, PAR kel Bed Gelol ek Aok

30) CISG, Art. 47 : “(1) The buyer may fix an additional period of time of
reasonable length for performance by the seller of his obligations. (2) Unless
the buyer has received notice from the seller that he will not perform within
the period so fixed, the buyer may not, during that period, resort to any
remedy for breach of contract. However, the buyer is not deprived thereby of
any right he may have to claim damages for delay in performance.”
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31) UCC, §2-209(Modification, Rescission and Waiver) : “(1) An agreement
modifying a contract within this Article needs no consideration to be binding.
(2) An agreement in a signed record which excludes modification or rescission
except by a signed record may not be otherwise modified or rescinded, but except
as between merchants such a requirement in a form supplied by the merchant
must be separately signed by the other party. (3) The requirements of Section
2-201 must be satisfied if the contract as modified is within its provisions. (4)
Although an attempt at modification or rescission does not satisfy the require-
ments of subsection (2) or (3), it may operate as a waiver. (5) A party that
has made a waiver affecting an executory portion of a contract may retract the
waiver by reasonable notification received by the other party that strict
performance will be required of any term waived, unless the retraction would
be unjust in view of a material change of position in reliance on the waiver.”

32) CISG, Art. 4 : “This Convention governs only the formation of the contract of
sale and the rights and obligations of the seller and the buyer arising from
such a contract. In particular, except as otherwise expressly provided in this
Convention, it is not concemed with: (a) the validity of the contract or of any
of its provisions or of any usage; (b) the effect which the contract may have
on the property in the goods sold.”
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[ Abstract]

A Study on the Legal Explanation and Cases for the
Form Requirement of the Contract under CISG

Shim, Chong Seok

Subject to article 12, article 11 provides that a contract of sale
need not be concluded in writing and is not subject to any other
specific requirement as to form. The provision thus establishes the
principle of freedom from form requirements or in other words, as one
court has stated, under article 11 CISG, a contract of sale can be
concluded informally. According to case law this means that a contract
can be concluded orally and through the conduct of the parties. Article
11 has also been invoked in holding that a party’s signature was not
required for a valid contract. Furthermore writing includes telegram and
telex under CISG. Article 29 addresses modification of an already
concluded contract by agreement of the parties. According to article 29
(1), the mere consent of the parties is sufficient to effect such a
modification or termination. If, however, the parties have agreed in
writing that a modification or termination of their contract must be
done in writing, paragraph 2 provides that the contract cannot be
otherwise modified or terminated although a party’s conduct may
preclude it from asserting such a provision to the extent that the other
party has relied on that conduct. Related to the declarations that CISG
rules which dispense with requirements of written form do not apply

when a party is located in a declaring contracting state as article 96.

FHO : FAEFvjuA o] B3 UN HeP(CISG), AW (Writing), A
& 2 (Written Form), &) 27 (Form Requirements), 7 <F<]
W72 & Al (Modification or Termination of Contract)





