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“A breach of contract committed by one of the parties is fundamental if it results in
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of the same kind in the same circumstances would not have foreseen such a result.”
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D ‘American Arbitration Association’(USA), "50181T 0036406, , 2007. 12. 12.
® ‘Corte di Appello di Milano' (Italy), 790, , 1998. 03. 20.

@ ‘Hof van Beroep, Antwerpen’ (Belgium), "2002/AR/2087, , 2006. 04. 24.

k|



O s@msE 2012-10

Mo
o)

Nlo
oj
Hin
A

o

8

o] ol @)}l A

o] mjE=ele 1994 10€

‘CIF Rotterdam’e]it}. &

| Bl = stAow gAY st

[

nsk 9702 itk obee, viE=Sle] A

ol

|

sheh

A 7]

3

o}, o}b&2], A49% (1), (a) Z (b)ol ¢

N

) Aok gl )

o

=0

o, ¢

£
T

T e, gl

e

ol

0

71713ke]

H

0

o}
!
N

o
I

—_—

H

o] ©

ok, vl
b wgQlel A Fasheia

a2

B

fol. e, v

5]

e 8T

® ‘U.S. District Court, New Jersey (USA), "CIV.01-5254(DRD) , 2006. 04. 04.

148



&

b A12tsH A of

3t

3

K CISG

ok
2

el BEARRE 7

1o

e
a

=, "

i

R

K
o

1)

FaA, tAA ] A7l Al

5]

i

]
A
g7kl

[e]
A

=
T

I
—~

o= =l

&

7}713ko]

o %

=
=
FaL, 1

H]

el

7}7]

=
T

Al k7] witel ofell wja=qle} Alof

Ad-L vy

o

87

it

g

3t

et 36 o4 Zrhgri

Els

94

B A} wee

AL
al

yS|
=

ke,

S

Al FAl &

wae o

Has 1
|

Ct d 71

=

o)
X

)

(Alkel siA=) (el

I G N N
R OO X o HTEHT%M%
= — )
ﬂ&wﬂﬂf%% T oo B
Do B oW Som e o oW
_m w8 ke T W
s T o MESE%oT,Enﬁooﬁ
oy m = = o) e X
T M o go © R o T
=T R og ooy I, W
o = — Wode 5 T
El?mﬂgﬂwwo_m%ﬁﬂo
Hmwﬂ%ﬂﬂgﬂ%%o
o)) _ﬂo},ﬂnnnﬂmomM]ﬂu
w0 o~ . M o
Ji,ul <0 —_ ~
PEer LRy R
o 3y Mo o5 _ bp o T
0 M ) o o
Mo ® T D oM TR
W ® ™ o o B W NN
T T B-o ®BoglE T w
ﬂmwﬂﬂﬁﬂﬂ%ﬂ@
o T T g Ty T g
T ~ g=
L - N o N
LEIRPTIFTF T 2
J — —
® 77w HE e E o
G S T TR TR - BT
Y b e B o B
loﬂu_ﬂboﬂﬂwoqoz*oEy/\%
o . A B
iﬂr.7ﬂ1ﬂox ~ M
W oo o P o g e
i TR O oo P
ﬂ@ﬂ%%%?ﬂuuﬂ
~r - - =0
SR TR T
CIR R I [N TR

o

|

%2, = ol@A A9
A

3}A]

ojg 7]l o]}

gt

ok
2

&

Az T

A3 v

A=

9

HA) - (Dl

<]

o
A

L)

(

149



O s@msE 2012-10

o7, oA A Hf HES T
gk Alokelntel et FAIN, Q1A
717F 838 A, d7d AdEEFeR
A Qmdo]l EARU g, mjglo] v
mRlel tiate] AlAufi Al o] 1%=7]Y
& AT B, A ATIde] T2
sttbe As WAlstaL Add A, FEl

whol] sigats G, FAlo AR bl
o1l o]gL 93] F7}7|zto]l gty
A&o|m B sta, 1 Frpr|zte] A3
3}35 oo HXI %—?9}353@, 2z

,;
1
o,
ro
=)
0
o

150

EEREIE TR

M. AckAle] 2t Nz e
1. AlkhAe] olele} 2.7

7t Aetshw2l 2f2f

738k Aleke] 8 Al (termination) 2F 2L
ghe, AloFdARRE Ao oatzAlel ¢
slo] oln] fastA AHS Aeke] 59
SPAA Alofo]l A S

Bl fIE 23 22 23E AT

[e) faw A
& AEAoR

Qirdow AoteiAel Gk BA=
2E Aokl xee] Ao Ausm

2, olg7] He] Ak oF= AAF] A

Fatar, whdo] o] o] LS F ol T
A= Aol A QA3 E (restoration)
o oF 7} WA sA He=t, o] A5 @

A wel o)iolal] 7§ Eafua

Qo] @R M4 oh g,

Jopr, alAle] Evbe okdalAlel
Qe w1 AUt 7] e
1, w3 YA doAE 2 24
Wel QAR W 1 ugo] Aols
. ol2EY, WANAE o¥Eolde
d9ow do] AAEE AL JE
o, Ad5] olalo] AAlF Aok
Ag e, gt 24 W Aok

o dwAE AR Feo BE Aok

ofr
o
£



i
)

g AR 9E 540l 9

o 10
AAE Wolo 3sksle] Ao oA o ,
2787 sl dstel AlRA ° g, CISGolA e ‘AFgw 7 (change
aFal A=

of circumstances)®ll ]38t AkaAle] &
HE YAHoZ FAsIL A= 2ZA
Tk Aol (impediment)dl]  7]18ko] Al eFS

col A S gle AU oA BT

é_t_/
ol

X
o T
o,

jgﬁ
(Eoml
o o
o b
>~ o
-— -

785 Ak Ate] glo] ool Att. o] EHW, APFH A =3k Aol ¢
ko] A= EAEA ofdgitt g, g #sle], AR A Aokl S
CISGolA gk Alokeintel] s =A of 71§ g3l off-Eoldo] 1 Al
g A9 F e T, A A E Blojd Hefjel] 7]Qlstdthe A
7] (reasonable  standards), ‘E-©] 3 Ak A Ao 1 FojE weleALt
°J'(detriment), ‘o771’ (foreseeability), T= g3 Foo} Ao AnE 3us)
154 (burden of proof), A& wte  Av ShHst= Zlo] AR 7tE
(substantially deprive) 5] #A|A]Eo] QL T At AE dFshe AFole A

oy 2 dde e2A A Agxd Al I oud ofFEolgor I

22 WSl AT, CISGolM ] Eefuld e |ed =

32 30

CISGell A= 7lokglute] @xte 7

—~
—
~—
—
O
—

o rE
o
e e Ho

of Helas Fak gARe &4
Golg Aol Fad ame qme AT WAL Pt EAsE S
Wil o5 wele o) Actqe | EOE EAEHADE G

VE BUKEE vk TEAW, L}, HRHHSl 2

o) Agolw Fal melel st Aok

A el w8 e Aersime) s (D TSI S@ Ak Al (Al492)
e Afelw 488 ¢ RS 1 d ANZCIE e Fe o7,

5) 5H3|, CISGIA = AT9ZR(E A d el HA) Dol =old o] FAA= Fall oot 17 0]
A

Mol ole el WX el #sto] Aol Al “F A (Nachfrist) et oF gt A8t Sl=dl,

[e} y\__
I A7 el Al =LA of 3t F9- FARE BFo R Qlste] WAk o] g S
Fastolol ks WAlEt k. 2.7, CISGolA = APl (fERp]e] HESdE Jddd 4
< B3 EHo=E A E o, 1 a7do] wig dAsT & AAAHEAY U8 w3 1 7)gt
& Agstn Bk olue} ol Falate] MF HE gk AP Aol 2]d Ao] old ‘Bl (force

151



O s@msE 2012-10

=
xS
x
rr
)
12
2
rr
O
—
o
)
=
N
P
Ql‘,
2

(2) W=l o1& A FafAl(A64x)

2 2
Bt ok
o o T g
o = -
Yoo
é;‘og
o
Mo =
dy
4 =
ot
1o
T
2
N, ofj
_O‘L
&

O o 41 12 fu wo K
it o,
G i
o2 Fif el 2
o0 - v
\ ' mr 1o
of o % T E
EUR S S
B 2 H
1 2 =
e} BN N
=3 —~ o,
o, - o,
2,
oo >
rlr
oM,

kA
rir
il
i
oy
ot
1o
—d

i
L
N
N

6) Art. 49 : “(1) The buyer may declare the contract avoided: (a) if the failure by the seller to
perform any of his obligations under the contract or this Convention amounts to a fundamental
breach of contract; or (b) in case of non-delivery, if the seller does not deliver the goods within
the additional period of time fixed by the buyer in accordance with paragraph (1) of Art. 47 or
declares that he will not deliver within the period so fixed. (2) However, in cases where the seller
has delivered the goods, the buyer loses the right to declare the contract avoided unless he does
so: (a) in respect of late delivery, within a reasonable time after he has become aware that
delivery has been made; (b) in respect of any breach other than late delivery, within a reasonable
time: 1) after he knew or ought to have known of the breach; i) after the expiration of any
additional period of time fixed by the buyer in accordance with paragraph (1) of Art. 47, or after
the seller has declared that he will not perform his obligations within such an additional period; or
iil) after the expiration of any additional period of time indicated by the seller in accordance with
paragraph (2) of Art. 48, or after the buyer has declared that he will not accept performances.”

7) Ingeborg Schwenzer, Commentary on the UN Convention on the International Sale of Goods, 3rd

ed., Oxford Univ. Press, 2005, pp.746-769.

8) Art. 64 : “(1) The seller may declare the contract avoided: (a) if the failure by the buyer to
perform any of his obligations under the contract or this Convention amounts to a fundamental
breach of contract; or (b) if the buyer does not, within the additional period of time fixed by the
seller in accordance with paragraph (1) of Art. 63, perform his obligation to pay the price or take
delivery of the goods, or if he declares that he will not do so within the period so fixed; (2)
However, in cases where the buyer has paid the price, the seller loses the right to declare the
contract avoided unless he does so: (a) in respect of late performance by the buyer, before the
seller has become aware that performance has been rendered; or (b) in respect of any breach other
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than late performance by the buyer, within a reasonable time: i) after the seller knew or ought to
have known of the breach; or ii) after the expiration of any additional period of time fixed by the
seller in accordance with paragraph (1) of Art. 63, or after the buyer has declared that he will not
perform his obligations within such an additional period.”

9) Ingeborg Schwenzer, Christina Fountoulakis, International Sales Law, Cavendish Publishing, 2007,
pp.459-464.

10) ‘Art. 72 : “(1) If prior to the date for performance of the contract it is clear that one of the
parties will commit a fundamental breach of contract, the other party may declare the contract
avoided. (2) If time allows, the party intending to declare the contract avoided must give
reasonable notice to the other party in order to permit him to provide adequate assurance of his
performance. (3) The requirements of the preceding paragraph do not apply if the other party has
declared that he will not perform his obligations.”
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16) Art. 81 : “(1) Avoidance of the contract releases both parties from their obligations under it,
subject to any damages which may be due. Avoidance does not affect any provision of the
contract for the settlement of disputes or any other provision of the contract governing the rights
and obligations of the parties consequent upon the avoidance of the contract. (2) A party who
has performed the contract either wholly or in part may claim restitution from the other party of
whatever the first party has supplied or paid under the contract. If both parties are bound to

make restitution, they must do so concurrently.”
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17) Art. 82 : “(1) The buyer loses the right to declare the contract avoided or to require the seller to
deliver substitute goods if it is impossible for him to make restitution of the goods substantially
in the condition in which he received them. (2) The preceding paragraph does not apply: (a) if
the impossibility of making restitution of the goods or of making restitution of the goods
substantially in the condition in which the buyer received them is not due to his act or omission;
(b) the goods or part of the goods have perished or deteriorated as a result of the examination
provided for in Art. 38; or (¢) if the goods or part of the goods have been sold in the normal
course of business or have been consumed or transformed by the buyer in the course of normal
use before he discovered or ought to have discovered the lack of conformity.”
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18) Art. 83 : “A buyer who has lost the right to declare the contract avoided or to require the seller
to deliver substitute goods in accordance with Art. 82 retains all other remedies under the

contract and this Convention.”
19) Art. &4 @ ¢

(1) If the seller is bound to refund the price, he must also pay interest on it, from the

date on which the price was paid. (2) The buyer must account to the seller for all benefits which
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he has derived from the goods or part of them: (a) if he must make restitution of the goods or
part of them; or (b) if it is impossible for him to make restitution of all or part of the goods or
to make restitution of all or part of the goods substantially in the condition in which he received
them, but he has nevertheless declared the contract avoided or required the seller to deliver

substitute goods.”

20) Peter Huber, Alastair Mullis, The CISG, European Law Publishers, 2007. pp.196-205.
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[ABSTRACT]

A Study on the Legal Explanation and Cases for
Fundamental Breach of Contract and Effects of
Avoidance under the CISG

Art. 25 defines the term fundamental breach, which is used in various provisions
of the CISG. A fundamental breach as here defined is a prerequisite for certain
remedies under the CISG, including a party’s right to avoid the contract under arts.
49(1)(a) and 64(1)(a), and a buyer's right to require delivery of replacements for
goods that failed to conform to the contract. In general art. 25 defines the border
between situations giving rise to regular remedies for breach of contract, like
damages and price reduction, and those calling for more drastic remedies, such as

avoidance of contract.

Art. 49 specifies the conditions under which the buyer is entitled to declare the
contract avoided. Avoidance under art. 49 is available in two situations: if the
seller's failure to perform its contractual obligations amounts to a fundamental
breach of contract as defined in art. 25 or if the seller fails to deliver the goods

within an additional period of time fixed in accordance with art. 47.

Art. 64 identifies situations in which the seller may declare the contract avoided
because the buyer is in breach of one or more of its obligations. The rules mirror
those of art. 49 governing the buyer's right to declare the contract avoided for

breach by the seller. The effects of avoidance are governed by articles 81 to 34.

Art. 72 entitles a seller or a buyer to avoid the contract if it becomes clear
before the date for performance that the other party will commit a fundamental
breach. However, art. 49 rather than art. 72 applies if, at or after the date for
performance, a party’s failure to perform or nonconforming performance amounts to

a fundamental breach.
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Arts. 81-84 are entitled effects of avoidance, only the first of its provisions, art.
81, 1s devoted exclusively to this topic. Art. 84, also provides for -certain
consequences of avoidance of contract, but at least some of those consequences
also apply when the contract is not avoided and the buyer demands delivery of
substitute goods under art. 46. Arts. 82-83 are a matched pair that do not at all
address the effects of avoidance, that is, art. 82 imposes a limit on an aggrieved
buyer’s right to avoid, art. 83 preserves other remedies for an aggrieved buyer that

has, under art. 82, lost the right to avoid or demand substitute goods.

Key words

CISG, Fundamental Breach, Avoidance of Contract, Effects of Avoidance,

Remedies.
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