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oA GuHAANME ARY Fall Ackado] gt et oF-9Rte &
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of ¥ ANk =’(The UNIDROIT Principles of International Commercial
Contracts, ‘PICC")¥} ‘-3 7leFH €2’ (The Principles of European Contract Law,
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4, AFedA} 2014, 7.
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H| 50} CISGE 1964 “APH-E U =414 3] (UNIDROIT)ell 2lall “d<t
7FA1 9] <&lo] Z1g eF(Hague Convention)ol] 7 71%E Fi1 9l
Hok A olo] FofstA] ¢k AIMA = 7hel AbE S =7
2 A ookt mido R Qe Ydx oxol= Uy AE
7F s, 1978 o] F A F-I 9 ¢ 3]’ (UNCITRAL)1D =
TAR S S5 LA o5 Fokol dig A Aol tiFAQl +4 -
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10) 21EA, AAA 2014, 26%.

11) 1964 UNIDROIT®l <Jal] AJqtel “allo] 23 2F (Hague Convention)C.2A], 2 A= 35mjj v
Alke] Ao dist FUW el st Pk (Convention Relating to a Uniform Law on the
Formation of Contracts for the International Sale of Goods, ‘ULF’)3} ‘SrAl&Eufjulo] tjst &
Aol 3+ &P (Convention Relating to a Uniform Law on the International Sale of Goods,
‘ULIS’) S &3ttt
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Horo gy I g¥o] WA HIUo & AT AEFAIH 7IE CISGY ‘A ¢k

=’(contracting states) & 797)=ro|th13) Szl 2004 29 179 UNC]
7FIAME 71Eske], 2005 3€ 19 SO ®E FEHUTE o]EH CISGE
Al =Hm el sk b ket Wl - Aol Ak SR A9E Aot
a9tk

CISG? 54 e°oF- #Astd ta3 2
<4 4’ (business place)”} 5+
=9 WEo] A&H = ARt o]

=4, CISGE Aleksinte] §8& ARt ¢k, @<es] wjedled &5 7
kR Y} cujgele] og AlkgRb o FEeta, ole] st AleFdAbAbe
TATES AR A Fa = 54o] vk 2ol Aekente] F
thet A k9] Wk (fundamental breach of contract)ell 33 3sl= 7
Zﬂ]’(cancellation)?'fL 2 QeE 3y 9t}

A, CISG= L iAol oA “=A14 A3 A8 #d4 a2 =
AGA R Qo] Ale)e] F4E ST deds nedof sttt WAsta
A TH.16)

CISG? G2 Hit-(Preamble)e $AIste] T 4 o7 FAE 0 Q). A|14d
(A1zx2~A132) A H L (A1x~A6x )91r 2 (A 7Z2~A|13%), A2H(A14
Z~A247) Ak AFel #gE Aok (AlaR~ALTER)T T (A18x~A]
22%), “Aleke] A A7) (M 23%~A24%), A3H(M25%~A88%)> FAFALS] A
g} o Tela T wE FAgTHEE A4 i A eE HA T Qdth
T TA= FER(A2BE~A29%), viEIS] o] F-of wi=Qle] o F-gyke]

Foujg=ele] A (A30F2~A|52%), el o F-9ute] tiE wjE<lo]
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13)"www.unilex.info, ‘CISG', ‘contracting states’. ©|3} + AollA QAEstil e FAIEE
7 AT AEAR(2014.12) 7159 s Fastty VeRn o T2 R (/) Ak

14) AFA, AAA 2014, 134,

15) AFA, “AIA 2008, 8.

16) CISG, Art. 7 : “(1) In the interpretation of this Convention, regard is to be had to its

international character and to the need to promote uniformity in its application and the observance
of good faith in international trade.”



TA G (A533~A|655), ‘F 2l o] A (Ale6x~AT70x) T} Hl =} wjg=le

A FEAOR ALgHE= 1A (HT1R~A88E) Soltl. HF: A A4H(A89
Z~A101%)S ‘Ag vl W 7R, FRAA, ekl whar sl diste] th
T3 it}

2. FAAA L] Bek AAH (PICC)

PICC:= 1 AA7F 44 49 (legal enforcement)©] 2
b A AAL A oke] <Ak 2 (general principles)S H A3 Fo g, w=wAr
fo]Z A g Aol EWHE (restatement) 2] A ZAS zk=th & PICCE AloFdAL
7kel WA Fgo] mEp AaA oA 7 =

LAY PICCE= AV EAMAI kel #g Zh=2] oyt =AM 2] a4 el
AolA BFA 7lE WA FFol H AL, ARl AE Aok Zd e A
FomA a8 Zh=e] oy S| Hel Al A dAMIke] EAH A=
ek AL orA O FE8AS Rt Ut

S3EE o]F PICC(1994)+= 11tel F7MNAEAY-S A PICC(2004) X
PICC(2010)°. 2 AMEA FEHJ =, 1 WL Mgadolglr] v A=
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17) AEA, AAA 2014, 354,
18) AFA, AHAIA 2008, 134,



AACE, S omi s Al oRERE of e} A - FAF - AU - g AUA T EE A
°E°ﬂ d&E F Ak 47IA AP Sl wIARP gL s Al kAR
2= o] o}u 46}4;9( %E’]) 7HL:lo]1:}19 o] 7L0
PICCPJ ‘iﬂ%*é% MEA S5 Aok HGoll oA FAZE H7 wEel
oA AEEA] X3 Aolghs FHE oy, e8]y wjuiAlekel] o] ¢l
o Aerel diste] ARkl Al or AEH ThsAo]l By Atk A7
A o e7F F2bEa glrt20
=4, PICC= 58Ul 98 UM sd= HxE shA 4, 71E9
TA A S A 7] & (restatement)BHE S-S HEE SFaL Qlth2) PICC %M
ol AAR7|ES o= qfFo] dupy W2 STbolA AEEHIL Q=T sk W
o] ofya, mHFo] | FH F o= qrHRo] FAGAHA T A%
84S zZh=7) sk WA [better rule approach]o] St} webA PICCE Wdh
Aok =Algeke] &2 FHehA & vt
A, PICC= A 2 nke}l o] 59 Ql= dofo] ofym, CISGolA W
AZEe] B el w}ﬂ‘r *“r‘—’%’ﬂ RAY E= %%%3}}” Fad vk EAE B
Feta ok & 3 o AleFAIE ] g, FARARE
107 doote Aes o=
Zb= Aok, otee] wA, 7™
TR, Y, xFdd W Aok ZFEZRUCAA C71A X x
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MLH], = %‘2-/\}7] L 70“1}013}b 37hel SAERE oy}, |

)

r 1o
o
2
r®
mlo
[ o
oX
> =2

F
_1
1

ol
iy
on,
4o o
o
g g
o
i
iy,
o)
ol
N
°
lo
BN
o
4> B

< ob o

2

19) AFA, AHAIA 2008, 144,
20) 1A, “SAVIAAIFA A Ao F ] STt Agef et A, tlFoiEtw sk AArE)
A = 2013, 22,

21) &4t ﬂxﬂl*WﬂHOﬂH UNIDROITEI o] AgAH 4TS A7, Al2ted AL,
g AIst3], 2011, 1354,

22) AEA, AAIA4 2008, 14,
23) A3k AA=E, 22w,



71 el PICCE ‘A2 AF Eolele] A (contra proferentem), 10174
po], rete 2o B, HAA AR, £ Tl ok A&, oSl st A
5, AEE3}, AtelA At YA && A A=EFHEAA, ol L, A
559, A8 7e] 2.4, ol (hardship), ol g ¥He], A3, A FAL

°© Asl, ojzk W Eoldgef dist A= & v

gA A A4S Estal gtk
Loz, Aok Al ol gl A3xprt AdEtE S RSt 9lom,
A8CEA, AMIFAAFE, AFEAF, AkER), A10(A 2717 Sol #a}
ol st vk theh, PICCE FAlGAMHACke] A &8 F AFdE &7
ataL, ‘= A/3 (internationality) ol #+sF W EHet )7} gl
gEg Akl AR e Sl Ay AFAE T 9gddets
A9k Akl BE 247 & H7be] FetEE A9E Asta, A W%%Ol
AR @a7F ZFolEtE Sl
PICCe] #&H 97l neh xZHoletn ?% ? 91@-25)
PICCE ¥ 107 1847 %O
11x-Al112x), A27g Ak Ay digd Ash(Al2.1.1%-412.2.10%), A|3%
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] ?iﬂ(ﬂls.xli-xﬂs.z.gi), xﬂe%} 01 D52 7 Aol|(A6.1.1%-416.2.3%), A7
ol A ol 9 Ak Al zelar Ea el (A7.1.13-417.4.13%),
A8 AA(A8.1%-AHB85Z), A9 MUY= AFold W Aok o] AA
9.1.1%-A9.3.7%), #1008 #1271 7HA10.15-4110.11%), #1178 vh=9] A=}
o} T APA(A1LL1F-A11.24%) SO 2 FAE] )26

24) A%, A=, 22,
25) A28}, A=, 239,
26) AEA, AAA 2008, 144.



3. A4 (PECL)

FH AT (EV)S 7 74 Al 35 A (European Economic Community, ‘EEC’)2]
g 7|9 R 1994 wEAEYS|EZY] 2 T AJEF Fod
7AA, 1999 HAdAA A HAE o] FATE2)

FAL> TGAFIHEUROIY wejoz o1 AAH 2
FASEA T ol d F3 - FAs= A A A ”\101] ChoFst o

o

A 3 : ™ o
= g dE Areta vk o9k FAlel EU W =7t P e E A&
= ARE Ayl fsk HEdst #gdol &b 7ﬁ7Hﬂ§d—t—tﬂ 7N 47
of qlol 3= 2+ AFA FEHE 2t 9F A (regulation) ¥} 4] !’ (directive)
9 ¥EE I AYES HS FAsk= AVI7E Hadwk

gy gxE FF Y A Tol @ed] el gule] 8ol 235
v ARTE e Ao r Fdste Aol B wigAsta, o] & 9lste]
T 2ol Abell digk Wol&4 - uuw A - JAAY ¥ AF9S Sl Al
2 FH9 HEs FES LESFojoF vk 1A o] AlarE Sl 1982

FHALH AN (CECL)Y W= I TAAS vl A @ A A A7

7} =3 T}.28)

A shztel WE7F YW SANE THOE FAH

Atk 2P A R L@ Ao A UNIDROITSF o] 2 AlA| o] ofye} & x|
o] iPOl%ﬂOl At webs PECLE EU 9

el EU Zt=r9 Uiils 24¥ste &
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A8, A (PECL)SHl A AlokAQlell et AT FEAIss]#], A6 Al
33, z%% Al8t3], 2005, 3087,
A, AAA 2014, 374,
29) 148 HA=E, 231,
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PECL EU U el
2k}l o] AbEEA wk-E E AT
AMAEA Ad#e] FHRO H ] o}ﬂx} ojwstal vk A Folth &
At PECLE PICCS} wlxt7A = Aok o] adubgl =l = gy oy A#%

W wAdor 548 4 Qb Ackiazelga & & g
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30) AEA], AAIA 2014, 37,
31) AEA], AAIA4 2008, 16%.
32) AEA, AAIA 2014, 38+,
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35%~A|37%), ‘?ﬂﬂ?‘ﬂ.%ﬂf’(xﬂ?;oi 1 )
_/’:

E Fdst] FAAA el @i o, &0 ARGl SlojA AlekEol
] obd “AloE9] ¥l (breach of contract) .2 AF&3F1l Qlth
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34) CISG, Art. 79 : “(1) A party is not liable for a failure to perform any of his obligations if he
proves that the failure was due to an impediment beyond his control and that he could not
reasonably be expected to have taken the impediment into account at the time of the conclusion
of the contract or to have avoided or overcome it or its consequences.”

35) CISG, Art. 4 : “This Convention governs only the formation of the contract of sale and the
rights and obligations of the seller and the buyer arising from such a contract. In particular,
except as otherwise expressly provided in this Convention, it is not concerned with: (a) the
validity of the contract or of any of its provisions or of any usage; (b) the effect which the
contract may have on the property in the goods sold.”

36) CISG, Art. 25 : “A breach of contract committed by one of the parties is fundamental if it
results in such detriment to the other party as substantially to deprive him of what he is
entitled to expect under the contract, unless the party in breach did not foresee and a
reasonable person of the same kind in the same circumstances would not have foreseen such a
result.”
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PICC= AlokollA EdstAY AAE o8 5 FALAbe] o8] 19 oju st
o) FLo] o]dS 1A 9= AL <E-o] 3 (non-performance) . & T EL Yl
(A7.1.1%)42) g1 AFgof 9lo] CIsGel &, “Al2k9Hk (breach of contract)
o] obd ‘Eoldq s AREStal Q= 5A o] St
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37) GuPHeA = &ol ARGl Qlof ‘AlkgIRle] 7]gt OHXﬂ’E ‘cancellation’ 0.5, ofE} Aok

o TR T &S ‘termination’ 02 R@ETE HFA, “HAIFLA skl A Aok
xﬂu F I}l J&zz} Hlﬂ‘?ﬁ 1A AN E, A6 13, FYHESS], 2005, 4739,
38) A4 &, AAl= 2008, 255H.

39) BM7] 9, XM =, 479

40) 5 ‘AEHWWE AREEE g QIAIRE o= Y AREARD 3Folal, ‘AR (the obligee)
2 FHshks 2 EE hEHA Aol olsllst=dl B d = o, AE Ak
atell A= *“é‘% oA AAA JWES ol&dks A7t e vhEel, SR A
2 (credltor)ﬂ EEL F Q= AATL HEste] 9] cof 3 (performance)JJrJ AFE 17
afof golalg R GAAF L Bold WARPR 1 gofo] Al8-g A Ao) v
4% Ao WD, A, HABAA slef Ak AAAS) A £
of ek Apr, @tolwol|shin vshel whAlehe) ATeR, 2007, 126W. ¥ AT E
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41) AFA 2, AT 2008, 2559,

42) PICC, Art. 7.1.1 : “Non-performance is failure by a party to perform any of its obligations
under the contract, including defective performance or late performance.”
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31 9l=d], o= PECLOIAE ZolE £ 9=

43) 7] 9l, A=, 58
44) 72Hg mlmAORH ) WI9AL 2002, 125%; Famsworth, E. A. op. cit, 2nd ed., Aspen

Pub., 1998. p.449.

45) PICC, Art. 7.3.1 : “(2) In determining whether a failure to perform an obligation amounts to a
fundamental non-performance regard shall be had, in particular, to whether (a) the
non-performance substantially deprives the aggrieved party of what it was entitled to expect
under the contract unless the other party did not foresee and could not reasonably have foreseen
such result; (b) strict compliance with the obligation which has not been performed is of
essence under the contract; (c) the non-performance is intentional or reckless; (d) the
non-performance gives the aggrieved party reason to believe that it cannot rely on the other
party’ future performance; (e) the non-performing party will suffer disproportionate loss as a
result of the preparation or performance if the contract is terminated.”

46) NFA 2], A= 2008, 256%.
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47) 995, “FHELAEHI = IRIARTSE, Al245, FH=mIAPH SRS, 2008, 161
H; w71, “FHEZ(UNIDROIT) Al dAbAl R ol QlojA Al |l Faj AP A+,
A11E 25, shraljAbEhs], 1999, 196,

48)"www.unilex.info, “The UNIDROIT Principles of International Commercial Contracts’, ‘model
clauses’.

49) PICC, Art. 7.1.2 : “A party may not rely on the non-performance of the other party to the
extent that such non-performance was caused by the first party’ act or omission or by another
event as to which the first party bears the risk.”

50) PICC, Art. 7.1.3 : “(1) Where the parties are to perform simultaneously, either party may
withhold performance until the other party tenders its performance. (2) Where the parties are to
perform consecutively, the party that is to perform later may withhold its performance until the
first party has performed.”

51) ‘Af el B SAReolEs folk AQln. B ATNE Af2 S

52) PECL, Art. 7.14 : *“(1) The non-performing party may, at itS own expense, cure any
nonperformance, provided that (a) without undue delay, it gives notice indicating the proposed
manner and timing of the cure; (b) cure is appropriate in the circumstances; (c) the aggrieved
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party has no legitimate interest in refusing cure; and (d) cure is effected promptly. (2) The
right to cure is not precluded by notice of termination (3) Upon effective notice of cure, rights
of the aggrieved party that are inconsistent with the non-performing party’ performance are
suspended until the time for cure has expired. (4) The aggrieved party may withhold
performance pending cure. (5) Notwithstanding cure, the aggrieved party retains the right to
claim damages for delay as well as for any harm caused or not prevented by the cure.”

53) TR ofe] Tl WA AdoRE A A s YAAR FARE of
2k A dolae] gk F7hAQl o7k A HAMAES] ‘nachfrist’e] ZiE ol &
gk Zlojt}. Hd7] &, A=, 607,

54) AFA 9], AAl=E 2008, 258,

55) PICC, Art. 7.1.6 : “A clause which limits or excludes one party’ liability for non-performance
or which permits one party to render performance substantially different from what the other
party reasonably expected may not be invoked if it would be grossly unfair to do so, having
regard to the purpose of the contract.”

56) PICC, Art. 7.1.7 : “(1) Non-performance by a party is excused if that party proves that the
nonperformance was due to an impediment beyond its control and that it could not reasonably
be expected to have taken the impediment into account at the time of the conclusion of the
contract or to have avoided or overcome it or its consequences. (2) When the impediment is
only temporary, the excuse shall have effect for such period as is reasonable having regard to
the effect of the impediment on the performance of the contract. (3) The party who fails to
perform must give notice to the other party of the impediment and its effect on its ability to
perform. If the notice is not received by the other party within a reasonable time after the party
who fails to perform knew or ought to have known of the impediment, it is liable for damages
resulting from such non receipt. (4) Nothing in this Art. prevents a party from exercising a
right to terminate the contract or to withhold performance or request interest on money due.”

57) B8 7], AA=5 186,
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PECLl A= PICCS} mizb7FA|& ‘=] 8’ (non-performance) &2 & 3sto] A}
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59) PECL, Art. 1:301 : “(4) ‘non-performance’ denotes any failure to perform an obligation under
the contract, whether or not excused, and includes delayed performance, defective performance
and failure to cooperate in order to give full effect to the contract.”

60) PICCSl= 2], PECLOARE & & Sl 54 Alok=o|de] HFro] Aok ¢hdgh Ad
S 98t AT Y (duty to cooperate) oA E XEFE o] gl Holth AEA 9
AR 2005, 3214, v E, AAl=E, 1454,

61) PECL, Art. 8:103 : “A non-performance of an obligation is fundamental to the contract if: (a)
strict compliance with the obligation is of the essence of the contract; or (b) the

oz, gAe B, I 5
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non-performance substantially deprives the aggrieved party of what it was entitled to expect
under the contract, unless the other party did not foresee and could not reasonably have
foreseen that result; or (c) the non-performance is intentional and gives the aggrieved party
reason to believe that it cannot rely on the other party's future performance.”

62) HsA, “HASLA BN SAFER A wet v w AT A YEE, #2071 3%,
= A3], 2005, 834

63)"www.lexmercatoria.org_, ‘Principles of European Contract law’.

64) PECL Art. 8:101 : “(1) Whenever a party does not perform an obligation under the contract
and the non- performance is not excused under Art. 8:108, the aggrieved party may resort to
any of the remedies set out in Chapter 9. (2) Where a party's non-performance is excused under
Art. 8:108, the aggrieved party may resort to any of the remedies set out in Chapter 9 except
claiming performance and damages. (3) A party may not resort to any of the remedies set out
in Chapter 9 to the extent that its own act caused the other party's non-performance.”
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65) PECL, Art. 8:102 : “Remedies which are not incompatible may be cumulated. In particular, a
party is not deprived of its right to damages by exercising its right to any other remedy.”

66) PECL, Art. 8:104 : “A party whose tender of performance is not accepted by the other party
because it does not conform to the contract may make a new and conforming tender where the
time for performance has not yet arrived or the delay would not be such as to constitute a
fundamental non-performance.”

67) PECL, Art. 8:105 : “(1) A party who reasonably believes that there will be a fundamental
non-performance by the other party may demand adequate assurance of due performance and
meanwhile may withhold performance of its own obligations so long as such reasonable belief
continues. (2) Where this assurance is not provided within a reasonable time, the party
demanding it may terminate the contract if it still reasonably believes that there will be a
fundamental non-performance by the other party and gives notice of termination without delay.”

68) PECL, Art. 8:106 : “(1) In any case of non-performance the aggrieved party may by notice to
the other party allow an additional period of time for performance. (2) During the additional
period the aggrieved party may withhold performance of its own reciprocal obligations and may
claim damages, but it may not resort to any other remedy. If it receives notice from the other
party that the latter will not perform within that period, or if upon expiry of that period due
performance has not been made, the aggrieved party may resort to any of the remedies that
may be available under Chapter 9: (3) If in a case of delay in performance which is not
fundamental the aggrieved party has given a notice fixing an additional period of time of
reasonable length, it may terminate the contract at the end of the period of notice. The
aggrieved party may in its notice provide that if the other party does not perform within the
period fixed by the notice the contract shall terminate automatically. If the period stated is too
short, the aggrieved party may terminate, or, as the case may be, the contract shall terminate
automatically, only after a reasonable period from the time of the notice.”

69) 4JEA], HA=F 2005, 84,
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70) AFA, A=, 126,
71) PECL, Art. 8107 : “A party who entrusts performance of the contract to another person
remains responsible for performance.”

72) PECL, Art. 8:108 : “(1) A party's non-performance is excused if it proves that it is due to an
impediment beyond its control and that it could not reasonably have been expected to take the
impediment into account at the time of the conclusion of the contract, or to have avoided or
overcome the impediment or its consequences. (2) Where the impediment is only temporary the
excuse provided by this Art. has effect for the period during which the impediment exists.
However, if the delay amounts to a fundamental non-performance, the obligee may treat it as
such. (3) The non-performing party must ensure that notice of the impediment and of its effect
on its ability to perform is received by the other party within a reasonable time after the
non-performing party knew or ought to have known of these circumstances. The other party is
entitled to damages for any loss resulting from the non(receipt of such notice.”

73) PECL, Art. 8:109 : “Remedies for non-performance may be excluded or restricted unless it
would be contrary to good faith and fair dealing to invoke the exclusion or restriction.”

74) Lando, O., Beale, H., The principles of European Contract Law : Part 7/ & I , Kluwer
Law International, 2000, p.385.
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75) CISG, Art. 45 : “(1) If the seller fails to perform any of his obligations under the contract or
this Convention, the buyer may: (a) exercise the rights provided in Arts 46 to 52; (2) The
buyer is not deprived of any right he may have to claim damages by exercising his right to
other remedies. (3) No period of grace may be granted to the seller by a court or arbitral
tribunal when the buyer resorts to a remedy for breach of contract.”

76) CISG, Art. 46 : “(1) The buyer may require performance by the seller of his obligations unless
the buyer has resorted to a remedy which is inconsistent with this requirement.”

77) CISG, Art. 28 : “If, in accordance with the provisions of this Convention, one party is entitled
to require performance of any obligation by the other party, a court is not bound to enter a
judgement for specific performance unless the court would do so under its own law in respect
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of similar contracts of sale not governed by this Convention.”

78) CISG, Art. 47 : “(1) The buyer may fix an additional period of time of reasonable length for
performance by the seller of his obligations. (2) Unless the buyer has received notice from the
seller that he will not perform within the period so fixed, the buyer may not, during that
period, resort to any remedy for breach of contract. However, the buyer is not deprived thereby
of any right he may have to claim damages for delay in performance.”

79) CISG, Art. 39 : “(1) The buyer loses the right to rely on a lack of conformity of the goods if
he does not give notice to the seller specifying the nature of the lack of conformity within a
reasonable time after he has discovered it or ought to have discovered it. (2) In any event, the
buyer loses the right to rely on a lack of conformity of the goods if he does not give the
seller notice thereof at the latest within a period of two years from the date on which the
goods were actually handed over to the buyer, unless this time-limit is inconsistent with a
contractual period of guarantee.”

80) CISG, Art. 46 (2) : “If the goods do not conform with the contract, the buyer may require
delivery of substitute goods only if the lack of conformity constitutes a fundamental breach of
contract and a request for substitute goods is made either in conjunction with notice given
under Art. 39 or within a reasonable time thereafter.”
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81) CISG, Art. 82 : “(1) The buyer loses the right to declare the contract avoided or to require the
seller to deliver substitute goods if it is impossible for him to make restitution of the goods
substantially in the condition in which he received them.”

82) CISG, Art. 46 : “(3) If the goods do not conform with the contract, the buyer may require the
seller to remedy the lack of conformity by repair, unless this is unreasonable having regard to
all the circumstances. A request for repair must be made either in conjunction with notice given
under Art. 39 or within a reasonable time thereafter.”

83) CISG, Art. 50 : “If the goods do not conform with the contract and whether or not the price
has already been paid, the buyer may reduce the price in the same proportion as the value that
the goods actually delivered had at the time of the delivery bears to the value that conforming
goods would have had at that time. However, if the seller remedies any failure to perform his
obligations in accordance with Art. 37 or Art. 48 or if the buyer refuses to accept performance
by the seller in accordance with those Articles, the buyer may not reduce the price.”

84) thazell that 27159 A1dS omg.
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85) CISG, Art. 51 : “(1) If the seller delivers only a part of the goods or if only a part of the
goods delivered is in conformity with the contract, Article 46 to 50 apply in respect of the part
which is missing or which does not conform. (2) The buyer may declare the contract avoided
in its entirety only if the failure to make delivery completely or in conformity with the contract
amounts to a fundamental breach of the contract.”

86) CISG, Art. 52 : “(1) If the seller delivers the goods before the date fixed, the buyer may take
delivery or refuse to take delivery.”

87) CISG, Art. 52 : “(2) If the seller delivers a quantity of goods greater than that provided for in
the contract, the buyer may take delivery or refuse to take delivery of the excess quantity. If
the buyer takes delivery of all or part of the excess quantity, he must pay for it at the contract
rate.”

88) CISG, Art. 49 : “(1) The buyer may declare the contract avoided: (a) if the failure by the
seller to perform any of his obligations under the contract or this Convention amounts to a
fundamental breach of contract; or (b) in case of non-delivery, if the seller does not deliver the
goods within the additional period of time fixed by the buyer in accordance with paragraph (1)
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of Art. 47 or declares that he will not deliver within the period so fixed. (2) However, in cases
where the seller has delivered the goods, the buyer loses the right to declare the contract
avoided unless he does so: (a) in respect of late delivery, within a reasonable time after he has
become aware that delivery has been made; (b) in respect of any breach other than late
delivery, within a reasonable time: (i) after he knew or ought to have known of the breach; (ii)
after the expiration of any additional period of time fixed by the buyer in accordance with
paragraph (1) of Art. 47, or after the seller has declared that he will not perform his
obligations within such an additional period; or (iii) after the expiration of any additional period
of time indicated by the seller in accordance with paragraph (2) of Art. 48, or after the buyer
has declared that he will not accept performances.”

89) CISG, Art. 26 : “A declaration of avoidance of the contract is effective only if made by notice
to the other party.”

90) CISG, Art. 45 : “(1) If the seller fails to perform any of his obligations under the contract or
this Convention, the buyer may: (b) claim damages as provided in Arts 74 to 77. (2) The buyer

is not deprived of any right he may have to claim damages by exercising his right to other
remedies.”

91) CISG, Art. 61 : “(1) If the buyer fails to perform any of his obligations under the contract or
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this Convention, the seller may: (a) exercise the rights provided in Arts 62 to 65; (2) The seller
is not deprived of any right he may have to claim damages by exercising his right to other
remedies. (3) No period of grace may be granted to the buyer by a court or arbitral tribunal
when the seller resorts to a remedy for breach of contract.”

92) CISG, Art. 62 : “The seller may require the buyer to pay the price, take delivery or perform
his other obligations, unless the seller has resorted to a remedy which is inconsistent with this
requirement.”

93) CISG, Art. 63 : “(1) The seller may fix an additional period of time of reasonable length for
performance by the buyer of his obligations. (2) Unless the seller has received notice from the
buyer that he will not perform within the period so fixed, the seller may not, during that
period, resort to any remedy for breach of contract. However, the seller is not deprived thereby
of any right he may have to claim damages for delay in performance.”
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94) CISG, Art. 65 : “(1) If under the contract the buyer is to specify the form, measurement or
other features of the goods and he fails to make such specification either on the date agreed
upon or within a reasonable time after receipt of a request from the seller, the seller may,
without prejudice to any other rights he may have, make the specification himself in accordance
with the requirements of the buyer that may be known to him. (2) If the seller makes the
specification himself, he must inform the buyer of the details thereof and must fix a reasonable
time within which the buyer may make a different specification. If, after receipt of such a
communication, the buyer fails to do so within the time so fixed, the specification made by the
seller is binding.”

95) CISG, Art. 64 : “(1) The seller may declare the contract avoided: (a) if the failure by the
buyer to perform any of his obligations under the contract or this Convention amounts to a
fundamental breach of contract; or (b) if the buyer does not, within the additional period of
time fixed by the seller in accordance with paragraph (1) of Art. 63, perform his obligation to
pay the price or take delivery of the goods, or if he declares that he will not do so within the
period so fixed; (2) However, in cases where the buyer has paid the price, the seller loses the
right to declare the contract avoided unless he does so: (a) in respect of late performance by
the buyer, before the seller has become aware that performance has been rendered; or (b) in
respect of any breach other than late performance by the buyer, within a reasonable time: (i)
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after the seller knew or ought to have known of the breach; or (ii) after the expiration of any
additional period of time fixed by the seller in accordance with paragraph (1) of Art. 63, or
after the buyer has declared that he will not perform his obligations within such an additional
period.”

96) CISG, Art. 61 : “(1) If the buyer fails to perform any of his obligations under the contract or
this Convention, the seller may: (b) claim damages as provided in Arts 74 to 77. (2) The seller
is not deprived of any right he may have to claim damages by exercising his right to other
remedies.”
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97) PICC, Art. 7.2.1 : “Where a party who is obliged to pay money does not do so, the other
party may require payment.”

98) PICC, Art. 7.2.2 : “Where a party who owes an obligation other than one to pay money does
not perform, the other party may require performance, unless (a) performance is impossible in
law or in fact; (b) performance or, where relevant, enforcement is unreasonably burdensome or
expensive; (c) the party entitled to performance may reasonably obtain performance from
another source; (d) performance is of an exclusively personal character; or (e) the party entitled
to performance does not require performance within a reasonable time after it has, or ought to
have, become aware of the non-performance.”

99) ST Aol ARt 718, BRloAE GRHA ¢ $4S B
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100) PICC, Art. 7.2.3 : “The right to performance includes in appropriate cases the right to require
repair, replacement, or other cure of defective performance. The provisions of Arts 7.2.1 and
7.2.2 apply accordingly.”

101) BME7] o], A=, 594.

102) PICC, Art. 7.2.4 : “(1) Where the court orders a party to perform, it may also direct that this
party pay a penalty if it does not comply with the order. (2) The penalty shall be paid to the
aggrieved party unless mandatory provisions of the law of the forum provide otherwise.
Payment of the penalty to the aggrieved party does not exclude any claim for damages.”

103) Bd7] 8], AAl=E, 594,
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104) PICC, Art. 7.25 : “(1) An aggrieved party who has required performance of a non-monetary
obligation and who has not received performance within a period fixed or otherwise within a
reasonable period of time may invoke any other remedy. (2) Where the decision of a court for
performance of a non-monetary obligation cannot be enforced, the aggrieved party may invoke
any other remedy.”

105) PICC, Art. 7.3.1 : “(1) A party may terminate the contract where the failure of the other party
to perform an obligation under the contract amounts to a fundamental non- performance. (3) In
the case of delay the aggrieved party may also terminate the contract if the other party fails to
perform before the time allowed it under Art. 7.1.5 has expired.”
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106) PICC, Art. 7.3.2 : “(1) The right of a party to terminate the contract is exercised by notice to
the other party. (2) If performance has been offered late or otherwise does not conform to the
contract the aggrieved party will lose its right to terminate the contract unless it gives notice
to the other party within a reasonable time after it has or ought to have become aware of the
offer or of the non-conforming performance.”

107) PICC, Art. 7.3.3 : “Where prior to the date for performance by one of the parties it is clear
that there will be a fundamental non-performance by that party, the other party may terminate
the contract.”

108) PICC, Art. 7.34 : “A party who reasonably believes that there will be a fundamental
non-performance by the other party may demand adequate assurance of due performance and
may meanwhile withhold its own performance. Where this assurance is not provided within a
reasonable time the party demanding it may terminate the contract.”

109) PICC, Art. 7.35 : “(1) Termination of the contract releases both parties from their obligation
to effect and to receive future performance. (2) Termination does not preclude a claim for
damages for non-performance. (3) Termination does not affect any provision in the contract for
the settlement of disputes or any other term of the contract which is to operate even after
termination.”
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110) PICC, Art. 7.3.6 : “(1) On termination of a contract to be performed at one time either party
may claim restitution of whatever it has supplied under the contract, provided that such party
concurrently makes restitution of whatever it has received under the contract. (2) If restitution
in kind is not possible or appropriate, an allowance has to be made in money whenever
reasonable. (3) The recipient of the performance does not have to make an allowance in
money if the impossibility to make restitution in kind is attributable to the other party. (4)
Compensation may be claimed for expenses reasonably required to preserve or maintain the
performance received.”

111) 294 9] TUNIDROIT =FAAMAIFAZ 2004, H1EAE, 2006, 2527, AFEH, “srA1AAL
Alekel B3 UNIDROITHZ A =352 Aok kel dish mii=qle] Adde] wst A+,
FlAs} e, A6, thEhHSAFE S, 2002. 69'.

112) PICC, Art. 7.3.7 : “(1) On termination of a contract to be performed over a period of time
restitution can only be claimed for the period after termination has taken effect, provided the
contract is divisible. (2) As far as restitution has to be made, the provisions of Article 7.3.6
apply.”

113) vrd &, AAR=E, 1629; 7], A=, 1961,
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114) PICC, Art. 3.18 : “Irrespective of whether or not the contract has been avoided, the party who
knew or ought to have known of the ground for avoidance is liable for damages so as to put
the other party in the same position in which it would have been if it had not concluded the
contract.”

115) PICC, Art. 7.4.1 : “Any non-performance gives the aggrieved party a right to damages either
exclusively or in conjunction with any other remedies except where the non-performance is
excused under these Principles.”

116) PICC, Art. 7.4.2 : “(1) The aggrieved party is entitled to full compensation for harm
sustained as a result of the non-performance. Such harm includes both any loss which it
suffered and any gain of which it was deprived, taking into account any gain to the aggrieved
party resulting from its avoidance of cost or harm. (2) Such harm may be non-pecuniary and
includes, for instance, physical suffering or emotional distress.”

117) PICC, Art. 7.4.3 : “(1) Compensation is due only for harm, including future harm, that is established with a
reasonable degree of certainty. (2) Compensation may be due for the loss of a chance in proportion
to the probability of its occurrence. (3) Where the amount of damages cannot be established
with a sufficient degree of certainty, the assessment is at the discretion of the court.”

118) 4154, A AA 2014, 6034,

119) PICC, Art. 7.4.4 : “The non-performing party is liable only for harm which it foresaw or
could reasonably have foreseen at the time of the conclusion of the contract as being likely to
result from its non-performance.”

120) BFg . A= 1581,
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121) PICC, Art. 7.45 : “Where the aggrieved party has terminated the contract and has made a
replacement transaction within a reasonable time and in a reasonable manner it may recover
the difference between the contract price and the price of the replacement transaction as well
as damages for any further harm.”

122) PICC, Art. 7.4.6 : “(1) Where the aggrieved party has terminated the contract and has not
made a replacement transaction but there is a current price for the performance contracted for,
it may recover the difference between the contract price and the price current at the time the
contract is terminated as well as damages for any further harm. (2) Current price is the price
generally charged for goods delivered or services rendered in comparable circumstances at the
place where the contract should have been performed or, if there is no current price at that
place, the current price at such other place that appears reasonable to take as a reference.”

123) AHsA, AAlT=E 2002, 75,
124) PICC, Art. 7.4.7 : “Where the harm is due in part to an act or omission of the aggrieved
party or to another event as to which that party bears the risk, the amount of damages shall

be reduced to the extent that these factors have contributed to the harm, having regard to the
conduct of each of the parties.”

125) PICC, Art. 748 : “(1) The non-performing party is not liable for harm suffered by the
aggrieved party to the extent that the harm could have been reduced by the latter party’

taking reasonable steps. (2) The aggrieved party is entitled to recover any expenses reasonably
incurred in attempting to reduce the harm.”
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126) PICC, Art. 7.49 : “(1) If a party does not pay a sum of money when it falls due the
aggrieved party is entitled to interest upon that sum from the time when payment is due to
the time of payment whether or not the non-payment is excused. (2) The rate of interest shall
be the average bank short-term lending rate to prime borrowers prevailing for the currency of
payment at the place for payment, or where no such rate exists at that place, then the same
rate in the State of the currency of payment. In the absence of such a rate at either place the
rate of interest shall be the appropriate rate fixed by the law of the State of the currency of
payment. (3) The aggrieved party is entitled to additional damages if the non-payment caused
it a greater harm.”

127) PICC, Art. 7.4.10 : “Unless otherwise agreed, interest on damages for non-performance of
non-monetary obligations accrues as from the time of non-performance.”

128) PICC, Art. 7411 : “(1) Damages are to be paid in a lump sum. However, they may be
payable in instalments where the nature of the harm makes this appropriate. (2) Damages to
be paid in instalments may be indexed.”

129) PICC, Art. 7.4.12 : “Damages are to be assessed either in the currency in which the monetary
obligation was expressed or in the currency in which the harm was suffered, whichever is
more appropriate.”

130) PICC, Art. 7.4.13 : “(1) Where the contract provides that a party who does not perform is to
pay a specified sum to the aggrieved party for such non-performance, the aggrieved party is
entitled to that sum irrespective of its actual harm. (2) However, notwithstanding any
agreement to the contrary the specified sum may be reduced to a reasonable amount where it
is grossly excessive in relation to the harm resulting from the non-performance and to the
other circumstances.”



A|38 PECLAA Eo|3i gt FA+G

1. ol +4

PECL’S A #H(creditor)7} ©] 3717} = et e Auws A2ds T
o Al AAATE ALY AFE oldsA| = e A
olfE FHE GAE flFol R e, AR 1Hel %?5}1 A
Aol oFE oldstal Alofe] Vst e T Aws A7E 5 UTA
9:101x)13D. o]i= PICC A7.21%9 145 By o TAe Jlos & 5 3l
o ook e oyt BlEo] A Fo] flo] gElH <l thAlA g (reasonable
substitute transaction)& 3 = SUS 7932 o] P S k= o] I APl A]
waeld Aol I AE 22 E )

—[n
=
o
D
g
(@]
=
N
N
ofl
g

2) HlE AT

A9:1023 9| A =134 PICC A|7.2.234 ¢k o] X5 o9 AF7F 3l

131) PECL, Art. 9:101 : “(1) The creditor is entitled to recover money which is due. (2) Where the
creditor has not yet performed its obligation and it is clear that the debtor will be unwilling to
receive performance, the creditor may nonetheless proceed with its performance and may
recover any sum due under the contract unless: (a) it could have made a reasonable substitute
transaction without significant effort or expense; or (b) performance would be unreasonable in
the circumstances.”

132) PECL, Art. 9:506 : “Where the aggrieved party has terminated the contract and has made a
substitute transaction within a reasonable time and in a reasonable manner, it may recover the
difference between the contract price and the price of the substitute transaction as well as
damages for any further loss so far as these are recoverable under this Section.”

133) A4, ©AI4 2008, 1927.

134) PECL, Art. 9102 : “(1) The aggrieved party is entitled to specific performance of an
obligation other than one to pay money, including the remedying of a defective performance.
(2) Specific performance cannot, however, be obtained where: (a) performance would be
unlawful or impossible; or (b) performance would cause the obligor unreasonable effort or
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expense; or (c) the performance consists in the provision of services or work of a personal
character or depends upon a personal relationship, or (d) the aggrieved party may reasonably
obtain performance from another source. (3) The aggrieved party will lose the right to specific
performance if it fails to seek it within a reasonable time after it has or ought to have
become aware of the non-performance.”

135) PECL, Art. 9:201 : “(1) A party who is to perform simultaneously with or after the other
party may withhold performance until the other has tendered performance or has performed.
The first party may withhold the whole of its performance or a part of it as may be
reasonable in the circumstances. (2) A party may similarly withhold performance for as long
as it is clear that there will be a non-performance by the other party when the other party's
performance becomes due.”

136) PECL, Art. 9:301 : “(1) A party may terminate the contract if the other party's non-performance
is fundamental. (2) In the case of delay the aggrieved party may also terminate the contract
under Art. 8:106 (3).”
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137) PECL, Art. 9:302 : “If the contract is to be performed in separate parts and in relation to a
part to which a counter(performance can be apportioned, there is a fundamental
non-performance, the aggrieved party may exercise its right to terminate under this Section in
relation to the part concerned. It may terminate the contract as a whole only if the
non-performance is fundamental to the contract as a whole.”

138) AANE, TiA P4, ¥HdAl, 2013, 623%; Abed, HAl=E 2010, 2517,

139) PECL, Art. 9:303 : “(1) A party's right to terminate the contract is to be exercised by notice
to the other party. (2) The aggrieved party loses its right to terminate the contract unless it
gives notice within a reasonable time after it has or ought to have become aware of the
non-performance. (3) (a) When performance has not been tendered by the time it was due, the
aggrieved party need not give notice of termination before a tender has been made. If a tender
is later made it loses its right to terminate if it does not give such notice within a reasonable
time after it has or ought to have become aware of the tender. (b) If, however, the aggrieved
party knows or has reason to know that the other party still intends to tender within a
reasonable time, and the aggrieved party unreasonably fails to notify the other party that it will
not accept performance, it loses its right to terminate if the other party in fact tenders within
a reasonable time. (4) If a party is excused under Art. 8:108 through an impediment which is
total and permanent, the contract is terminated automatically and without notice at the time the
impediment arises.”

140) A, FAM, 6287,
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141) PECL, Art. 9:304 : “Where prior to the time for performance by a party it is clear that there
will be a fundamental non-performance by it the other party may terminate the contract.”

142) AAE, AAA, 63191, AlsH, AAl= 2010, 2519,

143) BrdE, A=, 1629; Absd, AR 2002, 699

144) PECL, Art. 9:305 : “(1) Termination of the contract releases both parties from their obligation
to effect and to receive future performance, but, subject to Arts 9:306 to 9:308, does not
affect the rights and liabilities that have accrued up to the time of termination. (2) Termination
does not affect any provision of the contract for the settlement of disputes or any other
provision which is to operate even after termination.”

145) ¥, APl AFEolM e A AT, A10d 1%, FAA
8+3], 2001, 126,
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146) PECL, Art. 9:306 : “A party who terminates the contract may reject property previously
received from the other party if its value to the first party has been fundamentally reduced as a
result of the other party's non-performance.”

147) Fgr, A, 1269,

148) PECL, Art. 9:307 : “On termination of the contract a party may recover money paid for a
performance which it did not receive or which it properly rejected.”

149) PECL, Art. 9:308 : “On termination of the contract a party who has supplied property which
can be returned and for which it has not received payment or other counter performance may
recover the property.”

150) PECL, Art. 9:309 : “On termination of the contract a party who has rendered a performance

which cannot be returned and for which it has not received payment or other counter
performance may recover a reasonable amount for the value of the performance to the other

party.”
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151) PECL, Art. 9:401 : “(1) A party who accepts a tender of performance not conforming to the
contract may reduce the price. This reduction shall be proportionate to the decrease in the
value of the performance at the time this was tendered compared to the value which a
conforming tender would have had at that time. (2) A party who is entitled to reduce the
price under the preceding paragraph and who has already paid a sum exceeding the reduced
price may recover the excess from the other party. (3) A party who reduces the price cannot
also recover damages for reduction in the value of the performance but remains entitled to
damages for any further loss it has suffered so far as these are recoverable under Section 5 of
this Chapter.”

152) %A, AAA 2014, 6017,

153) ¥, AAl=E, 1281,

154) PECL, Art. 9:501 : “(1) The aggrieved party is entitled to damages for loss caused by the
other party's non-performance which is not excused under Art. 8:108. (2) The loss for which

damages are recoverable includes: (a) non-pecuniary loss; and (b) future loss which is
reasonably likely to occur.”
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155) Fap, A=, 1281,

156) PECL, Art. 9:502 : “The general measure of damages is such sum as will put the aggrieved
party as nearly as possible into the position in which it would have been if the contract had
been duly performed. Such damages cover the loss which the aggrieved party has suffered and
the gain of which it has been deprived.”

157) vrd &, AAl=, 1574,

158) PECL, Art. 9:503 : “The non-performing party is liable only for loss which it foresaw or
could reasonably have foreseen at the time of conclusion of the contract as a likely result of
its non-performance, unless the non-performance was intentional or grossly negligent.”

159) ¥4, AA=E, 1579,

160) PECL, Art. 9:504 : “The non-performing party is not liable for loss suffered by the aggrieved
party to the extent that the aggrieved party contributed to the non-performance or its effects.”

161) "rg s, A=, 1609,

162) PECL, Art. 9:505 : “(1) The non-performing party is not liable for loss suffered by the
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aggrieved party to the extent that the aggrieved party could have reduced the loss by taking
reasonable steps. (2) The aggrieved party is entitled to recover any expenses reasonably
incurred in attempting to reduce the loss.”

163) ol BE AT Avielq) 57} opn, wA A7) A g Feldw, 5 29
7V44T(Feﬁ?£%m, Obliegenheit)oll &=¥tstth= Aol itk Al Fd=r, AAl=, 1294,

164) =, A=, 1294,

165) PECL, Art. 9:506 : “Where the aggrieved party has terminated the contract and has made a
substitute transaction within a reasonable time and in a reasonable manner, it may recover the
difference between the contract price and the price of the substitute transaction as well as
damages for any further loss so far as these are recoverable under this Section.”

166) PECL, Art. 9:507 : “Where the aggrieved party has terminated the contract and has not made
a substitute transaction but there is a current price for the performance contracted for, it may
recover the difference between the contract price and the price current at the time the contract
is terminated as well as damages for any further loss so far as these are recoverable under
this Section.”

167) Bred &, A=, 1684,

168) PECL, Art. 9:508 : “(1) If payment of a sum of money is delayed, the aggrieved party is
entitled to interest on that sum from the time when payment is due to the time of payment at
the average commercial bank short term lending rate to prime borrowers prevailing for the
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contractual currency of payment at the place where payment is due. (2) The aggrieved party
may in addition recover damages for any further loss so far as these are recoverable under
this Section.”

169) PECL, Art. 9:509 : “(1) Where the contract provides that a party who fails to perform is to
pay a specified sum to the aggrieved party for such non-performance, the aggrieved party shall
be awarded that sum irrespective of its actual loss. (2) However, despite any agreement to the
contrary the specified sum may be reduced to a reasonable amount where it is grossly
excessive in relation to the oss resulting from the non-performance and the other
circumstances.”

170) ok x8ol #AsM e Gudoz s Eanlidd el o4 (liquidated damages)©.= 23
AA e @ FAER He Zlo] whete], tlEHE 919 (penalty) o] S| EA dHAH O
2 8§ty PECLS A4 o2 thFgAQl foks 235 383 ths, ooz A
oo AFFNES Aok o A BEE ERetal vk Al v,
A=, 158-159H,

171) PECL, Art. 9:510 : “Damages are to be measured by the currency which most appropriately
reflects the aggrieved party's loss.”
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“This Convention does not apply to sales of stocks, shares, investment

172) “‘Court of Arbitration of the International Chamber of Commerce(Swiss)’,” Unknown, 2000.
securities, negotiable instruments or money.”

173) CISG, Art. 2 (d) :
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174) “Oberlandesgericht Koblenz(Germany)’,"1U 486/07, 2007.11.21.
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(Abstract)

This study focuses on comparing and analyzing about the legal standards for
non-performance and its effect under international commercial contracts in comparison with
‘the  United Nations Convention on Contract for the International Sale of
Goods’(CISG), which is the most successful leading legislative model in contract
for the international sale of goods, and ‘the UNIDROIT Principles of International
Commercial Contracts’(PICC), ‘the Principles of European Contract Law’(PECL),
which are known as the gap-fillling role of ‘CISG’. Thus, through the judicial
approach to the legal standards for non-performance and its effect among
international commercial contracts, the purpose of this study is intended to provide

major limplications and considerations toward legal and business practices.



