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w4 Qe FrhEw 9 Aol E CseHh & 4 Ak
CISG+= = A 5<% 9] ¥ 3] (United Nations Commission on International Trade
aw : ‘UNCITRAL)el ©lato] 19801 wl<ln} glmslelela A4 - Aeiw ¢
8& HAshed,D 1980 o] % CISG A99F(F kel wash AuatA)el u
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7870 500] Aokaro wA el A9

D 2 ERoldE Wokl A A A% Ya 2Ee Pok) 8- olsted R
Hel YoMl 7keks] Agdtaat ey 1 ARAISE W8-S Homnold, J. O., Uniform Law of
International Sales under the 1980 United Nations Convention, 3rd edition, Kluwer Law and
Taxation Publishers, 19995 3.

2) CISG, Art. 99 : “(2) When a State ratifies, accepts, approves or accedes to this Convention
after the deposit of the tenth instrument of ratification, acceptance, approval or accession, this
Convention, with the exception of the Part excluded, enters into force in respect of that State,
subject to the provisions of paragraph (6) of this Art., on the first day of the month following
the expiration of twelve months after the date of the deposit of its instrument of ratification,
acceptance, approval or accession.”
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4) CISG, Art. 45 : “(1) If the seller fails to perform any of his obligations under the contract or this
Convention, the buyer may: (a) exercise the rights provided in articles 46 to 52; (b) claim damages
as provided in articles 74 to 77. (2) The buyer is not deprived of any right he may have to claim
damages by exercising his right to other remedies, (3) No period of grace may be granted to the
seller by a court or arbitral tribunal when the buyer resorts to a remedy for breach of contract.”

5) Zeller. B., Damages under the Convention on Contracts for the International Sale of Goods,
second edition, Oxford Univ. Press, 2009, pp.61-62.
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10) Art. 142 : “The application of law in civil relations with foreigners shall be determined by the
provisions in this chapter. If any international treaty concluded or acceded to by the Peoples
Republic of China contains provisions differing from those in the civil laws of the Peoples
Republic of China, the provisions of the international treaty shall apply, unless the provisions are
ones on which the Peoples Republic of China has announced reservations. International practice
may be applied to matters for which neither the law of the Peoples Republic of China nor any
international treaty concluded or acceded to by the Peoples Republic of China has any provisions.”
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15) CISG, Art. 46 : “(1) The buyer may require performance by the seller of his obligations unless
the buyer has resorted to a remedy which is inconsistent with this requirement. (2) If the goods
do not conform with the contract, the buyer may require delivery of substitute goods only if the
lack of conformity constitutes a fundamental breach of contract and a request for substitute
goods is made either in conjunction with notice given under Art. 39 or within a reasonable time
thereafter. (3) If the goods do not conform with the contract, the buyer may require the seller
to remedy the lack of conformity by repair, unless this is unreasonable having regard to all the
circumstances. A request for repair must be made either in conjunction with notice given under
Art. 39 or within a reasonable time thereafter.”

16) Dietrich Mascow, “Hardship and Force Majeure,” 7he American Journal of Comparative Law,
Vol.40, 1992, p.665.
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39) CISG, Art. 48 : “(1) Subject to article 49, the seller may, even after the date for delivery,
remedy at his own expense any failure to perform his obligations, if he can do so without
unreasonable delay and without causing the buyer unreasonable inconvenience or uncertainty of
reimbursement by the seller of expenses advanced by the buyer. However, the buyer retains any
right to claim damages as provided for in this Convention. (2) If the seller requests the buyer
to make known whether he will accept performance and the buyer does not comply with the
request within a reasonable time, the seller may perform within the time indicated in his
request. The buyer may not, during that period of time, resort to any remedy which is
inconsistent with performance by the seller. (3) A notice by the seller that he will perform
within a specified period of time is assumed to include a request, under the preceding
paragraph, that the buyer make known his decision. (4) A request or notice by the seller under
paragraph (2) or (3) of this article is not effective unless received by the buyer.”
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46) CISG, Art. 49 : “(1) The buyer may declare the contract avoided: (a) if the failure by the seller
to perform any of his obligations under the contract or this Convention amounts to a
fundamental breach of contract; or (b) in case of non-delivery, if the seller does not deliver the
goods within the additional period of time fixed by the buyer in accordance with paragraph (1)
of article 47 or declares that he will not deliver within the period so fixed. (2) However, in
cases where the seller has delivered the goods, the buyer loses the right to declare the contract
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delivery, within a reasonable time: (i) after he knew or ought to have known of the breach; (ii)
after the expiration of any additional period of time fixed by the buyer in accordance with
paragraph (1) of article 47, or after the seller has declared that he will not perform his
obligations within such an additional period; or (iii) after the expiration of any additional period
of time indicated by the seller in accordance with paragraph (2) of article 48, or after the buyer
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52) CISG, Art. 50 : “If the goods do not conform with the contract and whether or not the price
has already been paid, the buyer may reduce the price in the same proportion as the value that
the goods actually delivered had at the time of the delivery bears to the value that conforming
goods would have had at that time. However, if the seller remedies any failure to perform his
obligations in accordance with article 37 or article 48 or if the buyer refuses to accept
performance by the seller in accordance with those articles, the buyer may not reduce the
price.”
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A Study on the Legal Explanation and Cases of Buyer’s Remedies under CISG

Yue-Rong, WU

Department of International Trade
Graduate School, Daegu University

Gyeongbuk, Korea

Supervised by Prof. Chong-Seok, Shim

(Abstract)

The provisions in Section III of Part III, Chapter II of the Convention address
various aspects of the remedies available to a buyer that has suffered a breach of
contract by the seller: they catalogue those remedies and authorize their use
(article 45 (1)); they define their availability and operation (articles 45 (2) and (3),
46, 48, and 50); they provide for an aggrieved buyer’s right to avoid the contract
(articles 47 and 49), thereby regulating the buyer’s choice between alternative sets
of remedies; and they define the operation of the buyer’s remedies in certain
special circumstances (articles 51 and 52).

The current section on buyer’s remedies is paralleled by the Convention’s
section on seller’s remedies (Section III of Part III, Chapter III, articles 61-65).
Many of the individual provisions in these sections parallel each other. Thus
article 45, which catalogues the buyer’s remedies, parallels article 61, which
catalogues the seller’s remedies; article 46, which authorizes the buyer to require
performance by the seller, parallels article 62, which authorizes the seller to
require the buyer’s performance; article 47, which permits the buyer to fix an
additional period of time for the seller to perform, parallels article 63, which

permits the seller to fix an additional period of time for the buyer to perform;



and article 49, which governs the buyer’s right to avoid the contract, parallels
article 64, which governs the seller’s right to avoid.

Given that remedies play a central role in any system of legal rules for
transactions, it is not surprising that the provisions in Section III have important
connections to a variety of other parts and individual articles of the Convention.

For example, the buyer’s right to require performance under article 46 is subject
to the rule in article 28 relieving a court of the obligation to order specific
performance in circumstances in which it would not do so under its own law.
Article 48, which establishes the seller’s right to cure a breach after the required
time for delivery has passed, is closely related to the rule in article 37, permitting
the seller to cure up to the required time for delivery.

The Section III provisions on the buyer’s right to avoid the contract have close
connections to many provisions elsewhere in the CISG, including, infer alia, the
definition of fundamental breach (article 25), the requirement that avoidance be
effected by notice (article 26), the rules authorizing avoidance of contract in
certain special circumstances (articles 72 and 73), the articles providing for
damages conditioned upon avoidance (articles 75 and 76), the provisions dealing
with a buyer’s obligation to preserve goods in its possession if it intends to
‘reject’ them (articles 86-88)1, and, of course, the provisions of Section V of Part
III, Chapter V on ‘effects of avoidance’.

There is a particularly close connection between article 45 (1) (a), which
authorizes an aggrieved buyer to recover damages, and the provisions defining how
damages are to be calculated, which are found in Section II of Part III, Chapter
V (articles 74-77).

Regarding to the article 45, This provision gives an overview of the remedies
available to the buyer when the seller has committed a breach by non-performance
of any of its duties under the contract or the Convention. In its paragraph (1) (a),
the provision simply refers to other provisions, namely articles 46-52, which

specify the conditions under which the rights provided by those provisions may be



exercised. On the other hand, article 45 (1) (b) constitutes the basis for the
buyer’s right to claim damages and as such has great practical importance. As far
as the amount of damages is concerned, it is to be adjudicated according to
articles 74-76. Article 45 (2) allows the combination of the right to damages with
other remedies. Article 45 (3) limits the ability of courts and arbitral tribunals to
grant periods of grace; such grace periods would interfere with the remedial
system of the Convention. Article 45 does not enumerate the buyer’s remedies
exhaustively. The Convention provides for further remedies, e.g., in articles 71-73
or 84 (1). Nevertheless, article 45 is exhaustive in the sense that it preempts the
buyer from invoking remedies for breach of contract otherwise available under the
applicable domestic law, since the Convention excludes recourse to domestic law
where the Convention provides a solution.

Futhermore article 46 gives the buyer a general right to require the seller to
perform its contractual obligations in kind. Paragraphs 2 and 3 deal with
replacement and repair of non-conforming goods (in the sense of article 35), and
articulate some restrictions on these specific remedies; paragraph 1 applies to all
other cases. The right to require performance is subject to the restriction regarding
specific performance set forth in article 28. If the seized court would not, on the
facts of the case before, grant such remedy under its own national law, it will not
be bound to do so under the Convention. Therefore the courts of those
jurisdictions that restrict the availability of specific performance may refuse to
grant specific performance of the obligation in dispute, except in circumstances
where the court would grant the remedy under its own domestic law, and may
award only damages. The fact that the right to performance is provided for first
among the remedies described in articles 46-52 reflects that, under the Convention,
the contractual bond should be preserved as far as possible; avoidance of the
contract should be available only as a last resort and only if the continuation of
the contract would no longer be tolerable because of a severe breach of contract

by the seller (see article 49). The same approach applies when the buyer has



breached the contract (articles 62 and 64). Despite its importance, the right to
require performance has not been the subject of much case law. In practice
aggrieved parties have preferred to pursue other remedies in particular the right to
claim damages.

Article 47 (1) gives the buyer the right to fix an additional period of time
beyond that provided for in the contract within which the seller must perform its
obligations. The provision thus complements the right to require performance under
article 46, but it has a particular association with the right to avoid the contract
under article 49. In fact, article 47 has practical significance primarily in
connection with the latter provision: article 49 (1) (b) provides that, if the seller
fails to deliver by the expiration of the additional period of time fixed in
accordance with article 47, the buyer can declare the contract avoided. Thus the
fixing of an additional period of time paves the way for the avoidance of the
contract. This mechanism for avoiding the contract, however, applies only in cases
of non-delivery. Article 47 (2) states that a buyer who fixes an additional period
of time pursuant to the provision binds itself not to resort to other remedies
during that period, although it retains the right to claim damages for delay in
performance that occurs during the period. This binding effect is intended to
protect the seller who, in response to the buyer’s notice fixing an additional
period for performance, may as a result prepare the performance during that
period, perhaps at considerable expense, and thus should be entitled to expect that
the buyer will accept the requested performance if it is not otherwise defective.
Only if the seller informs the buyer that it will not perform during the additional
period is the buyer be free to resort to other available remedies during the period,
since in that case the seller needs no protection. Article 47 allows the buyer to
fix an additional period of time for performance of any obligation the seller has
not performed. The provision thus can be applied to all obligations the seller has
agreed to fulfil. The granting of an addition period under article 47 functions as a

step toward avoidance of the contract, however, only if the seller has violated its



duty to deliver the goods.

Article 48 (1) gives the seller the so-called right to ‘cure’ which allows the
seller to correct any failure to perform its obligations under the contract or under
the Convention, and to do so even after the date for performance required under
the contract, provided that the exercise of that right does not cause the buyer
unreasonable inconvenience. If the seller has made an early non-conforming
delivery, article 37, in comparison, permits the seller to cure up to the required
date for delivery.

Article 49 specifies the conditions under which the buyer is entitled to declare
the contract avoided. Avoidance under article 49 is available in two situations: 1)
if the seller’s failure to perform its contractual obligations amounts to a
fundamental breach of contract as defined in article 25 (article 49 (1) (a)); or 2)
if the seller fails to deliver the goods within an additional period of time fixed in
accordance with article 47 (article 49 (1) (b)). Avoidance of the contract is a
remedy of last resort that is available when the buyer can no longer be expected
to continue the contract.1 A contract is avoided only when the buyer provides
notice of avoidance (article 26). In cases of non-delivery, the buyer is entitled to
avoid the contract at any time after all prerequisites for avoidance have been met.
If the seller has delivered the goods, however, the buyer loses the right to avoid
the contract if the buyer does not exercise it within the reasonable time periods
specified in article 49 (2).

Article 50 provides for the remedy of price reduction when the seller has
delivered goods that do not conform with the contract. In these circumstances, the
buyer then may reduce the price in proportion to the reduced value of the goods.
The remedy is, however, not available if the seller has cured the defects in the
goods under articles 37 or 48, or if the buyer has refused the seller the
opportunity for such cure.

Article 51 deals with partial non-delivery and delivery of partially

non-conforming goods. The general rule is that the buyer’s remedies can be



applied to that part of the contract that was not performed. The rest of the
contract can remain unimpaired. In particular the entire contract cannot be declared
avoided unless the partial nonperformance amounts to a fundamental breach of the
entire contract. Even where the seller does more than is required by the contract
there is an issue of non-performance.

Finally, Article 52 addresses two such situations namely, if the seller delivers
goods too early (article 52 (1)) or delivers too many goods (article 52 (2)). In
both cases article 52 provides that the buyer is entitled to refuse delivery of the
goods. If the buyer accepts a greater quantity of goods than that provided for in
the contract, article 52 (2) provides that the buyer is bound to pay the contract

price for the excess quantity.



