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A Study on the Exemption due to Force Majeure in Contract Law of the
People’s Republic of China; Focused on the comparison with CISG

Feng XiFei
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Graduate School, Daegu University

Gyeongbuk, Korea

Supervised by Prof. Chong-Seok, Shim

(Abstract)

Force majeure institution is a rule to reasonable distribute nature risk and social
risk between litigants, not only to protect the interest of no-fault litigants, but also
to present a fair justice ideal which civil law is pursuing. however, disputations
about whether it is force majeure or not always sxist in many countries.

In the performance of international trade contract, unpredicted accident causes
one party to the contract to postpone the delivery or not deliver the goods, thus
the other party suffers the loss more or less.

The party encountering the accident, however, will resort to force majeure has
legal effects to exempt duty or rescind the contract, whether it will be supported
results in assignment of the rights and responsibilities. By analyzing the contract
dispute caused by the force majeure as exemption rule between Party A and Party
B, this paper discusses the finding standard from precondition and the relativity of
force majeure, so as to indicate that three preconditions cant’t be absolute
standards to judge force majeure.

Force majeure was appeared existed firstly in roman law, then the continental



law followed it, and the international law enacted it, too. Of course, there was
this rule early in China, Then, we can know that, the force majeure is ruled by
one of the conditions for the exempted from liability. however, in china it not
only is ruled by one of the conditions for the exempted from liability, but also is
enacted by one of the conditions for the rescission.

Under most national laws, force majeure events must meet fourcriteria: (1) the
event must be external to the contract and the parties; (2) the event must render
the party’s performance radically different from what the parties originally
contemplated; (3) the event must have been unforeseeable; and the occurrence of
the event must be beyond the control of the party seeking to use force majeure
as an excuse for no-performance. These events include natural disasters such as
floods, earthquakes, and other ‘acts of god’, as well as uncontrollable events such
as war and terrorist attacks.

A parry who was unable to perform a contract due to force majeure is
exempted from liability in part or in whole in light of the impact of the event of
force majeure, except otherwise provided by law. where an event of force majeure
occurred after the party’s delay in performance, it is not exempted from liability.
and IF a party is unable to perform a contract due to force majeure, it shall
timely notify the other party so as to mitigate the loss that may be caused to
other party, and shall provide proof of force majeure within a reasonable time.

Different countries vary in the disposal of the contract after a party is
exempted, according to the effects of the event on the performance of contract,
the solution maybe alteration of contract, annulment of contract or pro-rata
performance.

The effect of force majeure clause is usually admitted in international
commercial transactions, but whether the clause would act as the parties at the
time of contracting is not always settled, therefore, in drafting force majeure
clause, attentions should be paid to some items. In construction of force majeure

clause, it need to consider carefully. Thus both parties are protected by force



majeure clauses.

This article starts from the introduction of force majeure and its corresponding
rules in china and other countries. and analyses the standard of the essences of
force majeure, it is legal consequences and the effects of force majeure clause,
and After analyzing existed institution of the exempted from liability in the
contract of China, this paper is sure for its reasonable components, but at the
same time, points out its problems, and rebuilds it in order to improve the
institution of the exempted from liability for the sake of helping the judicial

practice.



