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4) Ingeborg Schwenzer, Commentary on the UN Convention on the Interantional
Sale of Goods, 3rd ed., Oxford University Press, 2010, pp.34-37.

5) John O. Honnold, Uniform Law for International Sales under the 1980 United
Nations Convention, 3rd ed., Kluwer Law International, 1999, pp.32-34
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6) Ibid., p.48.

- 324 -



CIsGel Hgeielol ot WA 7|&n gyof oe 1F 325

AR H 7L AR FA dael] A7e] JYPAE BAStaL §lo]
of gtk WAJEtaL Stk Ol A FAATE AE e A k!
AR FAAPE S AA el oJste] A
379 WHES AAIE &401 S44elgta sHgE CISGeE &l

b RARATE A3Ee] MES ASSE Fosta ol
CISGS #&< wiAlsts Aol e aeaA ofvsttt. fufstd CISGE
FAAL oo w}ﬂ‘r a %4“ A e WAL & e JYHOEA

b
mlm
1-11
i
E
¥
v
=)
=
J}m
r*°

o] Y& Adsta 9 ot (A 6x).
33 CISGY 2& 9} Aol B3 A99ZAME o= =77} AA A
obxro] FHeAE A dom, Fok L Ake] tdk Hade sl

Qe A0ZAAE BZ (1), (9 3t CISG7t F&5= AHd @
Sof FAHL A o A% 53 F9% AT B2 (1), @A ©
CISGE A8shu4 T W, BARE Ga7 2AFE AGTE A2
(Gotel A7) i ASBOAGIAAY A RS WATLA B
fr K (reservation)dl] e A92Z T AwW=irie] HIF #gh A|93%
g i“ As A=A AR5 o doh= Holvhn

of A% W ol Iyt ANz wE FREFIS HAFI A,
CISGY o= 543 1A TF&55A dAdds Ads & Afdde 2
Z (1), (@9 9 2 #H&o] wiAdT. metd Bz (1), (@) sk
CISG ol friol #dse Fio] s A &2 & A
o e AGAA Ao 3] HAol Foof it

_11m J

B8 gLl Aot 93
A BF AGTA GYLE A %
QA G Ao Mgl 2AULE AR
A SJstel AN CISGE HEE 5 Ak o] A AVE FAAPY

7) Harry M. Flechtner, et al., Drafting Contracts under the CISG, Oxford University
Press, 2008, pp.122-125.
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A (Rome Convention on the Law Applicable to Contractual
Obligations)ol] 7]12& FI e AFde & & =3 &gl At
Afe] HE F83t1 Qo FaAAsL AokRe] WES g Ak
of &A1 e Ao pATIAE EZ (1), (b)o] wE} CISGE
A8 5 o
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Hague Convention of the Law Applicable to International Sales)s &
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8) Hague Convention, Art. 2 : “A sale shall be governed by the domestic law of
the country designated by the Contracting Parties. Such designation must be
contained in an express clause, or unambiguously result from the provisions of
the contract. Conditions affecting the consent of the parties to the law declared
applicable shall be determined by such law.”

9) Rome Convention, Art. 4, (1) : “To the extent that the law applicable to the
contract has not been chosen in accordance with Art. 3, the contract shall be
governed by the law of the country with which it is most closely connected.
Nevertheless, a separable part of the contract which has a closer connection with
another country may by way of exception be governed by the law of that other
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country.”

10) Rome Convention, Art. 4, (2) : “Subject to the provisions of paragraph 5 of this
Art., it shall be presumed that the contract is most closely connected with the
country where the party who is to effect the performance which is characteristic of
the contract has, at the time of conclusion of the contract, his habitual residence,
or, in the case of a body corporate or incorporate, its central administration.
However, if the contract is entered into in the course of that party’s trade or
profession, that country shall be the country in which the principal place of
business is situated or, where under the terms of the contract the performance is to
be effected through a place of business other than the principal place of business,
the country in which that other place of business is situated.”
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[ Abstract]

A Study on the Legal Bases and Cases for the Sphere
of Application under CISG

Shim, Chong Seok

Article 1 provides some of the rules for determining whether the
CISG applies. Article 1 should be read in connection with articles 2
and 3, which respectively narrow and extend the CISG’s substantive
sphere of application. Article 2 identifies sales that are excluded from
the CISG’s sphere of application. The exclusions are of three types:
those based on the purpose for which the goods were purchased, those
based on the type of transaction, and those based on the kinds of
goods sold. Article 3 makes clear that the CISG’s sphere of
application encompasses some contracts that include acts in addition to
the supply of goods. The first sentence of article 4 lists matters as to
which the CISG’s provisions prevail over those of domestic law; the
formation of contract and the rights and obligations of the parties; the
second sentence contains a non-exhaustive list of issues with which,
except where the CISG expressly provides otherwise, it is not
concerned namely the validity of the contract or any of its provisions
or any usage, as well as the effect which the contract may have on
the property in the goods sold. The issues referred to in the second
part of article 4 were excluded from the CISG because dealing with
them would have delayed the conclusion of the CISG. Pursuant to
Article 5, the CISG does not deal with liability for death or personal
injury caused by the goods to any person, regardless of whether the
injured party is the buyer or a third party. Consequently, national law
applies to those matters. According to article 6 of the CISG, the
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parties may exclude the CISG’s application; totally or partially or
derogate from its provisions. Thus even if the CISG would otherwise
be applicable, in order to decide whether it applies in a particular case
one must determine whether the parties have excluded the CISG or
derogated from its provisions. According to several courts, opting-out
requires a clear expression of intent by the parties. By allowing the
parties to exclude the CISG or derogate from its provisions, the
drafters affirmed the principle that the primary source of rules for
international sales contracts is party autonomy. Thus the drafters clearly
acknowledged the CISG’s non-mandatory nature and the central role
that party autonomy plays in international commerce specifically, in

international sales.

FHO . TAEFvulA kol #3 UN F2H(CISG), A8 %(Sphere of
Application), 481 Al (Exclusions), 72k 4 H(Formation of
Contract), #2]9} 2% (Rights and Obligations), = | vl vl A] F
(International Sales Contracts)
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