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At 7)o Z2A|AAMHE ¥ 8] (United Nations Commission on International Trade Law

UNCITRAL)Ol  9lsff  Zdersl  IAI=ES0jufA <ol 4stUNE 2H(United  Nations
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4) © "HYoll o] CISG' & AVIAHE LS (UNCITRAL)S] A PAO=2A, o]st & 1oAE ¥
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oF T ‘IAlSAMHuRA O ASTUNY Y S o2 T AFEE T Qlon, & IoAE & ool st
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2 ZYHststa 9= Ad=(contracting states)2 £ 11 AEY 7|&(2007¢ 02¥€ 13¥) & 71
Aolet. FAIsHE Lelutebt 2004 29 178 £ UNo| 5 @efolo] 1M g 71, CISG A
1012 (2)o] 9JA 20054 03¥ 019 2 %Lﬂ‘ﬂ*ﬁi 58313 Ur. oreba CISGe =4 Al oR
A 92] glafol SAeh SWwoRAlel X9 etk @ CISGO] T A, Y, Ay
Y 59 Al="www.unilex.info & FE[0]st & oA QI&staL Qe ANt dmo]X][URL]=
2 0 AEY 71E ol FAEL 1S Audth J1gHolY m2E2Y(hp//)S At
AF stth]. @ 5 @9 Qo WSt AMA= Honnold, J. O., Uniform Law for International
Sales under the 1980 United Nations Convention, 3rd ed., Kluwer Law Int'l, 1999. Chap.
DA = E S R e é“%”*’\T 2000. 17-27¥. : ¥ o TUNFLojof 3%, Y
AL 2004, M W 41-628. ; upols, "CISGAS] ACY TE0] Tgt BluA B RA]
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TAGAAIF] tEAQl d¥hdAl(general principle) 2, 2|1 PECL2 Aofw2]2]
BHerddo] 718 £ WA 9 53 GU[EU] Y= F HeE ot =EH &
ARl A mEo R Z217] FrtE| Al Qe olf+ o] mEolth9)

5) @ UNIDROIT|| 7F4stal Qe 3]¥=(member states)2 felujets 2, F 617170 o]&0t
(B 1 Al&Y 7]%&)."www.unidroit.org/english/members/main.htm,. @ ZX]5}5% PICC(1994)
=TUNIDROIT Principles 2004,2 E¢%Qict o]st PICC FAH+= 20049 2@ Ao oJst
t} 7]2A 02 PICC(2004)= 19949¥ 1&F Z®ESF PICC(1994)0)A T}=X] ?j?i?j AtgHg FI7HAL
stol 1% PICC(1990)9} e oIk PICCE 1 4] Slof Wag g0z HyEo] A
Moz M AAZS 733 9l oUBlack Letter Rule], 4789 WE T =A 2 opd ]
44 dutgAl(general principle)Q 24 AE Ze=th @ PICC(2004) TR oAl
UNIDROIT, UNIDROIT PRINCIPLE of International Commercial Contracts, 2004. ; ¥73.Al
Ay TSt AA= 2YUA 9, “TUNIDROIT Principles 2004,9] W73 A144yj&90] 7j&" 2o
J—?—ﬁ—?ﬁﬂ%ﬁ, St 25t3], 2005. 02.

6) CECLL 9J¥Atel diol3 ‘Ole Lando @49 o]2& Y83t A9 ‘Lando Y¥3'(Lando
Commission)2 A=t 2] ‘Lando YY3]’'= 19809 BHAA 7|E]E AfHEUARZX ]%
S A7 =] ARl EC AYe 2 RE QYRS wol Fy 2 xX0R FEsn
tHRiedl, R., The Work of the Lando-Commission from an Alternative V1@Wp01n Kluwer
Law Int'l, 2000. Issue 1.). CECLE JljQIxfAOC 2 A7tst shxte} HEVIE SA02 AR
g, o9t A" dollA UNIDROITS} Zo] HAA A o] ofd {3 AU 2d=o] Omoh_ A=
Ato] & o] Qc}. ArM|="www.ufsia.ac.be/ ~estorme/CECL.html. ;.
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7) @ PECL Hd3&o] #st AA|= EU Parliament Directorate General for Research,“Study of
the systems of private law in the EU with regard to discrimination and the creation of
a European Civil Code”, Working Paper Legal Affairs Series, JURI 103 EN, 1999. 6.
Chap. II. pp.127-136. @ PECL AZ-&Mwww.lexmercatoria.org 0|4l 3}o|® & 3 (hyperlink)oj
m}2} ‘Int’l Trade Law’, ‘Private Int'l Commercial Law’, ‘Contract Principle’, ‘Principles of
EU Contract Law'(completed and revised version : 2002).

8) Honnold, op. cit. ; UNCITRAL, UN General Assembly,"A/RES/60/21 .
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Qatal e 7oz Rt o2 tEd & A Zlo] A9 “HEASIALI e
F A0 otMct."(Auslegung geht der Anfechtung vor)2til st WA o|r},

Q) Aok siA2 mAISEQ] MAAQl oJulF Hsle Aoz, ole AloFe siAAA]
AT B2 489 A7 otYel AA oz wadet stefsiAof oEsliof & Al S
AlARRECE. T™ATE ATiAefH O] Fol= o7l Alofe] siMUA R Rgof] st HAIA
A AZ EAISN &1 QlSo] LRtAIh, 1 AelerA 2 1 BAY dEEE AAE
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@ FAAPI] ol HBWSALISHE Atante] ot EFot] =g b 2
Sof o2 WEANS WAL ol SAL £1 9Y] nhRo], PNl Aot
o

ol

Mol AAE gAYl o w(intent)E WS Wik o] FMe £1 9ok ofw
A9 g gl AL ActgAate] alY ool 2S£ Aol ofUzt 8¢ =
AEOIS oz olo] Holfl ool wslt Zlo] HECL,
U2z AR sJAo] 7|ste] CISGY] Aol FpA olzel AN =g 247t 5
Ho| 7)u goygos WAstL i, ol2HW CISG Al8x (1) Fu A2we st
1ol PRARA, 5 Ao sjae FAbAte] o mo] s Esfo} sht, o] A Aated]

Contract Law, Prat [ and Part II, prepared by the Commission of European Contract
Law, Kluwer Law Int'l, 2000. p.191., p.420. ; AZEA “ZAR|AFAIAQF0] Qlo] S A|eFH PAl9]
B389 ¥ O ARA AErbsAdol #st AT, THIHEAILTY A2, a7 dHEsE.
2007. 1.
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o PICC A|4.2%&, (1) ¥ PECL AJ5:101,
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FUAoz Ujg ojcty @
A0, CISGE 0|5 ejstel £ & (2014 ATA H2Ue
3

ﬂ.I
T

of stc}.”(a reasonable person of the same kind as the other party would have
had in the same circumstances)= ZlojtHAIdFAH 2 A PICC F|4.2%, (2) & PECL
A15:101, (3)].1D)

2zIc) Aol 9 WEBY 9ol 1 s AFFHL Apge EoRe EAYAS
122 st 1 oAHE oldfsAl HoE o AL EoA i gopgure FHo2 g
Mo olold & 9, YA BEOA H8Y 4 b AU FUA ulg wrs
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TAR O Gl Ahjeol] 7]sto] AR oj£o] WakEt MRS BHo= Aok 5
Ho| Qs HeE A7 Y, oxlmAo) o3 Aol W AL, LARY
CholHQl AL, ojabel EAZF BAX| § A%, mOJAte] HAIASoIA ALEH Aol 7
el 2elo] ojujo] u]Eof th2s| AR 79, R Aol Wstel ojamAIZt B
stAl oS AL 5% 5 4 Aok

A Aokl sjHe mABYES Estol Uehjnat 3 molxte] Alolg Wl ZlolA|g,
woh 2HoRE Tejs molxte] Flo| A9 MTA Eolwet ofet WHoR Sast
& JRIQE Aole] g WAstn PASHET ZePde Solof stk Zlo] ngstrta
3 o, ol WEWLAACH shHe] ooz P 4 9l WA AAFAol)

10)

11)

12) %

CISG, Art. 8, (1)., “For the purposes of this Convention statements made by and other
conduct of a party are to be interpreted according to his intent where the other party
knew or could not have been unaware what that intent was.” ; PICC, Art. 4.2.
(Interpretation of statements and other conduct), (1)., “ The statements and other
conduct of a party shall be interpreted according to that party's intention if the other
party knew or could not have been unaware of that intention.” : PECL, Art. 5:101.
(General Rules of Interpretation), “(1) A contract is to be interpreted according to the
common intention of the parties even if this differs from the literal meaning of the
words. (2) If it is established that one party intended the contract to have a particular
meaning, and at the time of the conclusion of the contract the other party could not
have been unaware of the first party's intention, the contract is to be interpreted in
the way intended by the first party.”

CISG, Art. 8, (2)., “If the preceding paragraph is not applicable, statements made by
and other conduct of a party are to be interpreted according to the understanding
that a reasonable person of the same kind as the other party would have had in the
same circumstances.” : PICC, Art. 4.2, (2)., “If the preceding paragraph is not
applicable, such statements and other conduct shall be interpreted according to the
meaning that a reasonable person of the same kind as the other party would give to it
in the same circumstances.” :; PECL, Art. 5:101. (3) “If an intention cannot be
established according to (1) or (2), the contract is to be interpreted according to the
meaning that reasonable persons of the same kind as the parties would give to it in
the same circumstances.”

AN, 222-223H.
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A 5|4 (normative Auslegung), ‘H&E7A §]|A (ergdnzende Auslegung)? Al 7}x]7} 9l

FE D Qe A A= 1) YARR ofd AAFsE BEA|O disto] GARRIZE AMEAL LA
o

stol olsist 4 1 Bejo] oujrjz FAL Asts AHAA siA, i) o 1 x|
o7} SRR e A9 mAS9Ie] AMUA A ojolg welt FHA A, i) 1
siHo] Zu Yo Sol WHEE 49 HEHo2 wEA sjH olglrt. 7t s

~|
my
£or

Wele Az 20w og

A, Ake] s e

2 EAE Zojrfe] oatg E:

1 slefete T mAle) ojo] cfstel YAl 7)
[ 3

2]
>
2
o 12

AREZE 1R B SR ofsts] @ade Zolvlol, L ejate] Z1gt Bele] Fub} oo
ZolMok st AMAlOlE AlEQ] oA7l ntE & Zlolnt. 29 AEY BAE FI HA

A=ty st QBA|LNEREFREE | Falsa demonstratio)?] YA’ o]0 LAt
Q) AFAA SiA2 ojmst HEEHQ siAlof] oA BIE AN D/ E= Aol <
ulo] ool glo] moJxte] AAQALE FACo=R mofshs WHoRA, 5E5| o]t
QAL metgo] QlojM= mOJAte] TAIAEY BYF ofyz} ofsts] EAfsH= ARt AFO]
Aol yag|ojo} 3t @7iog =7 it}

Theba] Alefulgol HAE o] AFEE FALY] ol T E AGGAAT o wgh SA) Aok
AA A ARIAE-E FAsto] 2] Al (reasonable) 0. & Sl AlEojop StH, FAlo] o]
gt AR s 2 SE35] AlefRAlol Qlof, o] SEIH 59 A4 A5l ] b &
2 AU e O5BAUS 2ot oA AFet eEAIRS|e] A Sut AMAEES
7

A2 AHAA sliAol os Alotel Wg2 =7EstAl xet o 24 8
AtEETL o] Bf #HA 6H"% JXH el satojatel EAIYS O
olsi7t LRIt be B BB et Al=E EFoto dUdy 22
7o 2ol AF FU APY stolA olaisS ol w2t I Alefige =gets Wy
o]c}.14)
2% U shHe Yyl olslis e nefstol A8 kst HeR ok 4
i Al2jo] BEo] Hole A A
of AT BUAletn W] a7l Qg W molxtel AT 7hed] 2 e} ol
o Basfojof & AL she BAl) lo} AW SR 5 Aol MERE
#9JAL9] o]ojo] 95}

—I—L
o
LH:

) r{g < mu

Jol Wy Jjeigol Chesict. Sof ol2ld hl
S A9t Yol 52 wES] PN WEYUR FAstolof T Wasl W
14) oAy CISG, Art. 8, (2)., PICC, Art. 4.1, (2)., Art. 2, (2).

15) d&. "HEYN iAol It vl nAT AR ALY AlE, AMHiste el ta,
2001. 113-116%.



o] e HEWHY HFYHS M JoHFE A&t sfZEstojof sh=dl, TH=
Eot JolHrE EAISHA] e ARole GAAPE HESHY 245 LUTHH At
FZ UL 29 7H3A 9AF (hypothetischer Wille)g goll E5sHAl ot

A, BS54 s HEBY W89 sHMe E5ot7] Hs shdU oz A AR 9
EAE Toll glo] Abdo] FEs] g A3t stHate BE AuUES whilglol
BHYE & glSol GAst7Iol, ojet Z2 obgo] Fulo] 9l ARl ARsto] ¥A EAY
o] YAYsH= 74¢-of] "2 A sYstoix|A =t

A= BEA M2 diXoz HEPYS S48 HAAstaL i vf, mebA o] AR}
o] AA oJits #HAste Zlo] otyal olZHW HERPY GAIY A, A9 El(good
faith), 472l ¥ (practice) ¥ H&(usage)oll QJsto] QJAAFE L Q= GAAR] 7HA
oAt Egsh= siAgsolat & & Qo

Qokst B34 s HEPYQ ou)E st 7ol ofyal Ao b|Fo] 7]
Al 42 THOoRHE] {oJ3 £ Q1 o83 £ Qlg JPYA OJALE st YHORA
9] oJo]5 ujAfgtry.16)

2. AN g AN ANF
o gAAe o%, BA D AWMAA

HEFA[AF]A 718t GAAL JALE A el Ao E 25 22271 Faf A G o
l"i—Ei dA3 LA Y= Y= FAF AGAZE FA ARG o] Ao 1] E oo} dh=
o] A AWALA | T8E 4 T Aoz, Ak (negotiating stage)ol o
Zﬂ }\]% 2] A (letter of mten‘aon) - 7} & T (catalogue) - A ™8 A (description) T3 #Zo] F9
kel FA A F7E F A= g AR, AL ol Tl A A 23t AA
@A dAM A3ts] FAE #-r—??l AR, Aol dig gAY e 3F R/EE F
A9 55 & 7 Utk o7 o] ZE ANkALA o] A E o Aok &S AT Ao
FEAFHA 71 g Fdol FAo FolEo] glojof k= Agazde] FrrdoiD

16) 28, AAED, 1169, : 422, AAM, 2258, : AEH, “FAADI] glo] AlojAlo] A8
Fab A JA0] B B AP TEAUE, £ A56E, W, 2004. 1099,

17) @ ol=AHolA = JoliA Al getdoz "RHAsAe]l ¥4 (plain meaning rule), ‘AM|A SA]
%) (social purpose rule)zt 71 AojAlE ﬂr wA" dAlo] AFHT. AdUE sfAof tisiAl
L o|2{st YutA WA YA o]Qo EH3s] ‘LEZAufAQ] YA (parol or extrinsic evidence
rule)o] & Qg QU5 Zr=t], ol A TAQl AW gt Aok AlAA o9 BE oL E

Aol EAsh E7HY FRE St &S BE BFAT|= oz hRsto] AleF GARAL hojl
5549l HuAernto] Exfohe Ho2 hFete €AL oujgitt : JYE TujRA oM, Y
21}, 1996. 87-91%.). @ ‘TEFAuAIS] YA lFe] WA WHH Axlo|x|gk on
Yol YARoR UYHS B ohiet At URolHE wol ol 8T 9 AokA
Z9] st Elal Qith o] oj=2e] EUAM 7$j( niform Commercial Code : UCC) § 2-202
|A1s GARES O] AEACKAOIA ROl AR T GARRESo] Fojo] AEH HAZ oL
2 MUY AGEzAL A &9 Y ”*H —TLE“ 27100l o5l FRRI=X] f=ttil 5tof
L= uAle] PANS »~835F0 9tk ; UCC, § 2-202. (Final Written Expression: Parol or
Extrinsic Evidence.), “Terms with respect to which the confirmatory memoranda of the
parties agree or which are otherwise set forth in a writing intended by the parties as a
final expression of their agreement with respect to such terms as are included therein
may not be contradicted by evidence of any prior agreement or of a contemporaneous
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QrA Atm wie} o] CISG A|8&, PICC Al4.1x UA] Al4.2x, PECL A|5:101x0]A %
FAAEY Ale B 7IERY] Sifle Aol I o=t RSI0IEAE Y B &
a UMY Feole 2 GAREY oo met sfAEojop ghrtal skal, woprh o] A&
g 2 e dRolle AR Ale Ee 7IEY] ffe A 22 2R FEAd
APE ELt AP stollA olsHsilES wloll mhet s Eofjof ghohal AIsHAL S TAL
Ate] o=ot 54 3 AN Y S8 v S FRstL e L= 2 Y-S WA

oA Al upel o]l ZAVAMAI] Qlo] AIFGAAR: 1E WUE9l AMAARAQ] LA
e} AAeiAIZEE QH 77tE Bol ¥4E wo¥(practice)t #&(usage)d &3S
FEE WA &85 SRY 2 Aols

CISGOM &= o] 5 Y& #7382 el >
AR 15 AARTE o5 #Waluh 15 AfoloflA =St dgo] p&ET L oha[d
AR o 2 PICC A1.9%, PECL A|1:105%],18) ¥zo] 3to]7 A =
AZE LAY £ dofojof SH wSBo 2 A Al 1 ol A7 1
I

AP7E ol 159 A%t i Aot gyl SAMoE Hgal
o wo fade A3 BAsT Yo,

o] 7% BY(practice)e ofF ALTL A4Y Holetn sk JThE WA st A9
Yol ofs) YT Ao, B YA o] Yol Tgel Wetof ofn Hw YW FA
S oujsin, e (usage)e FeIMolL AW WP Hef(custom)2A Aoty
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oral agreement but may be explained or supplemented (a) by course of dealing or
usage of trade (§ 1-205.) or by course of performance (§ 2-208.) : and (b) by evidence
of consistent additional terms unless the court finds the writing to have been intended
also as a complete and exclusive statement of the terms of the agreement.”

18) CISG, Art. 9., “(1) The parties are bound by any usage to which they have agreed and
any practices which they have established between themselves. (2) The parties are
considered, unless otherwise agreed, to have impliedly made applicable to their
contract or its formation a usage of which the parties knew or ought to have known
and which in international trade is widely known to, and regularly observed by, parties
to contracts of the type involved in the particular trade concerned.” ; PICC, Art. 1.9.
(Usages and practices), “(1) The parties are bound by any usage to which they have
agreed and by any practices which they have established between themselves. (2) The
parties are bound by a usage that is widely known to and regularly observed in
international trade by parties in the particular trade concerned except where the
application of such a usage would be unreasonable.” ;: PECL, Art. 1:105. (Usages and
Practices), “(1) The parties are bound by any usage to which they have agreed and by
any practice they have established between themselves. (2) The parties are bound by a
usage which would be considered generally applicable by persons in the same situation
as the parties, except where the application of such usage would be unreasonable.”
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SHH AR L Alofu&of d]Fo] T ojwgh wedolu; wGof wst Agol gl 4 Jal
Aok el 12]al #H|(custom)ete] AV £AA] 2 & Q=] Amrio] AR Tt
of erde #aYo] EXst= 4% HHEY ALYt gle dols doll #walo] AgE
AEF 5to] AdGAAY] 7T Eosh= Zo] defAolety wHEn. ofge] Tall 4
AHefiAol EAists £49 #elo] disiM= olF &48 dY7t AAE Fol= ole9
AAOA e & = Aol gitty stHfete ofof WA p&HZ dHI L Qe

= dlelglo] BIYE Ao mel)

t}. 219 # (good faith)

AlOJAl 2 AHY 492 &ste A AN SATTs ARl fa/dd tigstH 7t
gl HAAA 2 AAEE S S, A= ARG AvE faste dutdAler
dRE 249 BA RE Asteh ot A9Al2 O EPYAE ARH 2ol £ gl
+ 7tFol, o] ZofollA 2Ao] 5] £24E= E40]

AR 2 At GA 2R E .ol 879 e HAle AGA(2ERE)ANA g
5] QlAlEojop & UuhdAl(general principle)22M4 7|55H=t], °o|SHH AFE0|g
o2 HABARRRE HAQ, nol o] Zlgt AJAL L uigA, AlkS e $ o]d9
AleFAlof lo ZAQJR U e oA HEVAMFIY siA7IEe=2M 7537t
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(lex mercatoria) ¥ #3Y, "&elA wd’, A HAA 5 SLA A S&
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FofiAo] ofsto] WA EAIRS siAstojof tolle =+tstal, AlejAof 7|3t BEA siA
7150l NPl & 4% Mgk A 2 & A ouigt .2l

19) Honnold, op. cit., [117]. ; ¥ A JHA A, 1729, ; 7ZFHA, AAA], 76-78WH.
20) CISG%<] 14"011 gt foldo 2Xske, iz f2uyet gl XMAE AmH, A106x0]A

pdel B e u sol e ws Alag hey ded 2 Hes sidlstel vl
S e 2ol oM O TERe Asle] A5E weloe A AspEwael Asls WA
S0 QA0] olstol Wrl e 5LWEI] o= g ok, AR TS AElo]
fago] ojsfo] WAF AT U HolH BEWY Lot Asle] WA Aol el o5
of Wx FHoRA 58 Fro ol2A] ke g usts vl PP vl WU RN WY
I 7o ade 2t wso2A W AR gt @ WHORA &o] Qi o, ol
wistol Atdlel BEe WHo=A Aol gt Tadt BYORA WEPS Akt NS B
Fgol 2RI Jolch. @ MW WA 2o AT - VWL FARIY FHYFE skl
glol Welol MU ofF sYSfofof shuw, AU FHe 1 FANZ YARIE FAYFNI0f
SHE, B 1 ER AR YEOA S ot ofuel 1 ol ALElH WA Aol WA ol
o ofsfo] WA FHORAA SOAFEAY 0¥ )7l TS o2 doluz, Welo| o]
2L S gl AS AR YAAL 01T FPYST Wt Atk @ AP THL A A
7} QR 2ok & 1 2ol APHol X2 JAFHY Aol WEBU sHrIFoRA
EL oS WA 1502A oS AW A2 ¥ 4 9L Zol o ]9, F T Fofe)
Aol F2 ZJAFYYL Ao 1 ZARY Aol Aol YA FATY AxRI} Bl
TR et 49 5 olgdolt WY aUg RojE &

L ol
ju BA
21) AFE, AAM, 46-48%. : FBS, AR AloPgAe] WA TAMSAT MBS A1E, A
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A} Zbo] shgElo] ol WA, WE YA SAHL BE PUS T wAY
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S CISGH e ool slof TelHal Aol ololg bl A BT 2
C‘)?]‘
o

o] Atgt'o]l ‘Aol 12{'(due consideration)E]ojo} & diut O}LJE}23) ZARAA ] 9lo]
Alojo] a2 =Xt WQ ¢ ofds] wafg|ojof shrt 24)

Q) Aok siAo] Qlo] oo EFut WA siAS PAlstaL Qe CISG A8x+ T
APRY] Rla o s8919] sfMolete FHA QJAbRolet mAIFOlE AEsHL Qe A0l
2t st Aolx 2 WA golg A &

2. PICC A48 2%

PICCOI = WEaS[ACHO] sixo] Bato] QA AMW v} Q= BE SHHYUR, 2 A
A guA REA s|ae 23 mastn ok 9A PICC Al4.1x (1)oHL At sf4o]

dsto] Aot ARl &&H oJatel] met sfiAEojof ghopal shal, it oAt =

2 4 QE Qo CISGY IR E GAMRLeH EYst

APE st Foistls oko wet sfAEofof ofttal PAISHAL Q=2 ol= A

_F(_HUH 3 Hg —T—%ﬁ]—ﬂ %% /\}E}_H_Ho]eq-_,_ 7]—7<5]|;}

ob&® PICCAIM= QJAtRA] S 7|6} FAAE o] siMofl sto] PAH o= skl

A=l = A AW uep o] Al4.zzxo FARAY] Ale 3 71Ee] Fe= FHigol

1 OJARS LAAY & 4 QINE Aeole 1 FARIe ofatel] mhet s s ojop ehtial
= 7L

st o2 AET 2 9t ASolE Jeid A2 U /e WAL Aoy FUH B
of gelAQl At SAT APOIA Rolstde owo] whet 1 ojAbmAle] ojojE s st
ofo} 3httm Astn Ytk

S GAbRLY] oabg s atel Qlof BUE A Abgol melo] ofgt 712 S Al4.3%0
A HASHL Qi 3 g AR oAt 2 A2’ Jejm vler 9o shxo] w
o YA AVgS mejdtol ol WA 7ho] oulQl BAY, WA Zho] s
T, ool Y T PAR] B, Yo Acrel AAw B, Il AR £2
3 3o $EH02 Fojd ow’, W 58 AAskL k2w

23) CISG, Art. 8, (3)., “In determining the intent of a party or the understanding a
reasonable person would have had, due consideration is to be given to all relevant
circumstances of the case including the negotiations, any practices which the parties
have established between themselves, usages and any subsequent conduct of the
parties.

24

~

CISG, Art. 7, (1)., “In the interpretation of this Convention, regard is to be had to its
international character and to the need to promote uniformity in its application and
the observance of good faith in international trade.”

25) PICC, Art. 4.1. (Intention of the parties), “(1) A contract shall be interpreted according
to the common intention of the parties. (2) If such an intention cannot be established,
the contract shall be interpreted according to the meaning that reasonable persons of
the same kind as the parties would give to it in the same circumstances.”

26) PICC, Art. 4.3. (Relevant circumstances), “In applying Art. 4.1 and 4.2, regard shall be
had to all the circumstances, including (a) preliminary negotiations between the parties:
(b) practices which the parties have established between themselves: (c¢) the conduct of
the parties subsequent to the conclusion of the contract: (d) the nature and purpose of
the contract: (e) the meaning commonly given to terms and expressions in the trade

_’I’I_
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AT Aol gl A, fel/d (reasonableness)3l) 5o thgh XA st

27)

28)

29)

30)

31

concerned; (f) usages.”

PICC, Art. 4.4. (Reference to contract or statement as a whole), “Terms and
expressions shall be interpreted in the light of the whole contract or statement in
which they appear.”

PICC, Art. 4.5. (All terms to be given effect), “Contract terms shall be interpreted so as
to give effect to all the terms rather than to deprive some of them of effect.”

PICC, Art. 4.6. (Contra proferentem rule), “If contract terms supplied by one party are
unclear, an interpretation against that party is preferred.”

PICC, Art. 4.7. (Linguistic discrepancies), “Where a contract is drawn up in two or
more language versions which are equally authoritative there is, in case of
discrepancy between the versions, a preference for the interpretation according to a
version in which the contract was originally drawn up.”

® E¥3s] CISGYlol »8E1 e ¥2]/d(reasonableness) o2 gollA ThdsiAl da=HL
et AshERlol ok 1 JiE-E AmE, i) CISGe] URtLAlD Hedste] 15 AARTE elA
A xHe] 7]&o Tef 855 GAMRE 7*4 A, i) B 9l 3ASH BEshs GAAY &
A 71F, i) gelsgel 7‘4%7%% G5l MR sto|lA GEst Fo9 R (due diligence)of] whzh
sz alojof sl ZoR, = CISG Yo 71&5t1 QAU Hojw dx] MEE|= ofe} Axo] W
AstolNe] 1%, iv) "=l FAARY FYRol T 58 J15T g AR slolel
WIE, V) AR ZF gRig S w5 A4S YAleln Qe CISG A9Ee] HuAlof
olst Alo¥o]mo] 7]&' 5oz AMy=r) ; Schlechtriem P., Uniform Sales Law : The UN
Convention on Contracts for the International Sales of Goods, Vienna Manz, 1986, n.41.
; Frans J. A.,.van der Velden, “The Law of International Sales : The Hague Convention
1964 and the UNCITRAL Uniform Sales Code 19807, (Some Main Items Compared,
Voskuil & Wade eds.), Hague-Zagreb Essay 4 on the Law of International Trade, Hague
Nijhoff, 1983, p.52., n.2. ; Bonell M. ]., Article 7 : Interpretation, Gap-filling, In
Bianca-Bonell Commentary, Milan Giuffre, 1987, pp.81-82. : Honnold, op. cit., p.101. @
olo] §tsto] PECLOM = PAIR o= ga)dol oist 8= Ewohﬂ CISG ¥ PICCo] 7AZo] &
oF FARQI WA AlZFS HAIst Q. T Y82 “AlolE JHX AL st A7t FUst st
oA dejAloletil & 4 9l vio| oJsto] WLt 53] Folo] F|AQrEE HIhetol| QlolA
v A A 54, FAA AlYE AP, 22]a ARy sl Ade] weiat gho] 1k
ojo} sttt "1 st k. ; PECL, Art. 1:302. (Reasonableness), “Under these Principles
reasonableness is to be judged by what persons acting in good faith and in the same
situation as the parties would consider to be reasonable. In particular, in assessing
what is reasonable the nature and purpose of the contract, the circumstances of the
case, and the usages and practices of the trades or professions involved should be

_’|2_
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taken into account.”

32

~—

PICC, Art. 4.8. (Supplying an omitted term), “(1) Where the parties to a contract have
not agreed with respect to a term which is important for a determination of their
rights and duties, a term which is appropriate in the circumstances shall be supplied.
(2) In determining what is an appropriate term regard shall be had, among other
factors, to (a) the intention of the parties; (b) the nature and purpose of the contract:
(c) good faith and fair dealing: (d) reasonableness.”

33) PECL, Art. 5:102. (Relevant Circumstances), “In interpreting the contract, regard shall
be had, in particular, to: (a) the circumstances in which it was concluded, including
the preliminary negotiations: (b) the conduct of the parties, even subsequent to the
conclusion of the contract: (c) the nature and purpose of the contract: (d) the
interpretation which has already been given to similar clauses by the parties and the
practices they have established between themselves: (e) the meaning commonly given to
terms and expressions in the branch of activity concerned and the interpretation
similar clauses may already have received: (f) usages: and (g) good faith and fair
dealing”

34) PECL, Art. 5:103. (Contra Proferentem Rule), “Where there is doubt about the meaning
of a contract term not individually negotiated, an interpretation of the term against the

party who supplied it is to be preferred.” ; Art. 5:104. (Preference to Negotiated
Terms), “Terms which have been individually negotiated take preference over those
which are not.” ; Art. 5:105. (Reference to Contract as a Whole), “Terms are

interpreted in the light of the whole contract in which they appear.” ; Art. 5:106.
[Terms to Be Given (Full) Effect], “An interpretation which renders the terms of the
contract lawful, or effective, is to be preferred to one which would not.”

_13_
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37)"The Maritime & Commercial Court of Copenhagen, Netherlands (H-0126-98),, “Dr. S
Serguuev Handelsagentur v. DAT-SCHAUB A/S", 2002. 01. 31.
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44) "US Court of Appeals for the Fifth Circuit Date, USA (02-20166)1, “BP Oil International
& BP Exploration & Oil Inc. v. Empresa Estatal Petroleos de Ecuador & PetroEcuador et
al”, 2003. 06. 11.

45) CISG, Art. 1, (1).

46) CISG, Art. 6

47) CISG, Art. 7, (1). ; Ao =24 PICC, Art. 1.6., PECL, Art. 1:106.
48) CISG, Art. 9, (2). ; Ao =24 PICC, Art. 1.9., PECL, Art. 1:105.
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=AlE S oA A HFTUNF H(CISC),  =AlGAA ol T AL A (PICC), FdAIHY
A(PECL), Alote] A, ¢t A, 2=, T} TS,

A Study on the Legal Standards for the Interpretation of Contract
Terms under International Commercial Contracts
- Case Review in the CISG Art. 8., PICC Chap. 4., PECL Chap. 5. -

Abstract
The provisions in the CISG on the interpretation of contract terms are included in article
8. These are for the purposes of this convention statements made by and other conduct of
a party are to be interpreted according to his intent where the other party knew or could
not have been unaware what that intent was. If the preceding paragraph is not applicable,
statements made by and other conduct of a party are to be interpreted according to the
understanding that a reasonable person of the same kind as the other party would have
had in the same circumstances. In determining the intent of a party or the understanding
a reasonable person would have had, due consideration is to be given to all relevant
circumstances of the case including the negotiations, any practices which the parties have
established between themselves, usages and any subsequent conduct of the parties. Where
the PICC, in the view point of gap—filling role with the CISG, regarding to the intention of
the parties, a contract shall be interpreted according to the common intention of the parties.
If such an intention cannot be established, the contract shall be interpreted according to the
meaning that reasonable persons of the same kind as the parties would give to it in the
same circumstances. And for the interpretation of statements and other conduct, the
statements and other conduct of a party shall be interpreted according to that party’s
intention if the other party knew or could not have been unaware of that intention. If the
preceding paragraph is not applicable, such statements and other conduct shall be
interpreted according to the meaning that a reasonable person of the same kind as the
other party would give to it in the same circumstances. In the other hand, PECL article
5:101 have to the general rules of interpretation, that is a contract is to be interpreted
according to the common intention of the parties even if this differs from the literal
meaning of the words. If it is established that one party intended the contract to have a
particular meaning, and at the time of the conclusion of the contract the other party could
not have been unaware of the first party’s intention, the contract is to be interpreted in the
way intended by the first party. And if an intention cannot be established according to the
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above articles, the contract is to be interpreted according to the meaning that reasonable
persons of the same kind as the parties would give to it in the same circumstances.

Keywords

CISG, PICC, PECL, Interpretation of Contract, Conducts and Statements, Intent,

Practices and Usages.
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