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A Study on the Conditions of Non-Performance and Legal Cases

under International Commercia Contract
- Focusing on the Provisions of CISG, PICC and PECL -

A £ A** Chong-Seok Shim
A

F*** Min-Kyo Seo

<2 x>

I.4 & Nv. 48

0. FA A ksl Al AletE- o] 3 9 FIEH
A7) &l BF uw Abstract

M. AfEoldfol gt HEA L ¥4

F A o] ¢ HAZEviol A ol ARUNY S, FAFAA ol FRL b 2
AR A, AGANE, By, AFTD

* R kB RRRsy T3 r2008d Yook AW, ol LED £P2S F3 B
Al stedEel o} #o% A WEL ANATY AU £89 2Fdt WA
2597 ol AWE Wol tAF A BHE SaATh
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4T FABFRATY L AFAANE A7 4
AE olgg Acewolstm s shisl WEAAE
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AL Alksivte] dyazdoer T3 dve HAAM 29 3t
DAL ALe] FMALGE AokEolge] HUQAOTE T3 UE diEHA}
¢} xtojAo] ZEA skch(Famnsworth, 1998).

g AFE FAZTENAALABGUNGHCISC)T A FA) ool 22
AHPICC) 2 FUAFAVHPECLIS FHOR FAPAAG] Qo) Aty
ojael AHAES AASD, oo 1 HEAAS B B2 + Ax KA
3 AAEE AASRTA e vk G ARERE TAGAAG AT o]
Atgolas A1TE 42 AT 4 Az WA 710 ool P g
AEE ARde) $F BY Pohode] £5A7 AxY 5+ Ax F

0. ZAA R FENA Ackgolde] AH7|Fol
3 wz

L A &5 oll vl A 2f o) A FUNF H(CISG)

FAAGUTELE E5F AgEelad S ALY oFo Y& gutre A2
sodatel FAAA Wl £8atn glevh, §ole] g 3o} CISGE Ao
vh(breach of contract)©. 2 2] PICC 2 PECLS Eo]3(non-performance)o. &
Reta gt 570 ek

1) @ o8 LojaLo} o) 71& HoAF CISG, PICC @ PECLS &7 Eo] "ZAAGEgH o2
Abggch @ obgE oldl tHLAE Y §Fe 2 EFEA e I, A 2 #AAHHE =2
st oulE2 AAET out spdate oiE EHL o]E FE o] ALSITH
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= A GAA el 9lol AlefE ol el AAYVEI I A EAcl #E A7

DA Akeutelt Fold RF me] - e 71 IMAFE 808
FIAA gon], 53 olPAA - o)Fwes et FRAY - AAH £F
A FFE EFHe

¢4 CISGol A= Eoldd o/ 77t FAJAE EQGeA &5, xdHoz 7
g mimj A kel BE 9 9] 2 QEd(CISG Art. 79(1)),
ohek AR el A Eol s FARAZE F8 oFE g
ez #AAN Fu de

Z CISGA N e A EE oFo i@ Aol gl B¢ AfaA
(termination)= ‘& ok ] vk (fundamental breach of contract)9] 739 & &5+
w2 71 FU@ Akt FAb Aol M Alopsiyte] Fa A kst
A Aol Zldid A7k e AREFE 4@ o g ubeb(substantially deprive)
Z Hxo & ob7IF A2 EXHEG. o] A 42 vdolgin ¥§L 4
ofgalal dube] WY o Fewoz Aol Acke oM ety
A ol E FHEA Z

Hed =Hd we Fd ] #A7|FL2E ‘Ho]Y’(detriment),
‘A A3 uvlel(substantial deprive), ‘o 74 7}% A (foreseeability),4) ‘91 Z <)’ (burden
of proof) 5] A)AElo] lor}(Kritzer, 1989: Honnold, 1999) 71 # e o Z x|
Ml Alekxdol g

CISGoAl M= Aleffinte] A% 79 Eolqh& T3
o] &A= AnrFALRLe] FHH A4
9ot E sta ok webA o] e : 9
Acksintel sFste Aol AYS AL = Aot

o

32

,,
2
o

=

]
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Ee)
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o Mo
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off

AL =P (aggrieved party)

g Agstel, o8 nAW ¥
kU

e

A Akt B CISGAAE, +4 vixdel AtsiAds Bdstd of
Qe 2ste] AR F7171E Hel dFAF B EFY AEFH AR} of
PYE A otstAY viQe] o) F olFPstA] FAE HAF ALoT At
Ae & 5 Aok aFAR vl on] dFE AFE AE wede] %
ol @A Aot Adste] vjrglo] 1 olgo] o]RoW AtAG 7] o], zei
olgfe] EE ¢t diaiME wjEQo]l a2 S ARAAY T dgtolok &

oo, Bx Ede) olate AP FrjvIe] A ), T vjrclozy
H 3717120 el 2el o522 olsalx eAts Mol e ¥ Awd s
del SAE AQstA e & sAe Aels A Ak

2) CISG Art. 25 & olofl tigh FAFAHCZA Art. 49 2 Art. 64.

3) gtz o 2 CISG Art. 25.

4) AL YHE TH FAE DAL, uimA Y, AEr YWGAL, 2002, pp.182-184.
5) CISG Art. 64 2 = Zgo AAFALZA Ant. 63(1).
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g wjede] AGaAdE dEAge] @3 dit@dAeA AG=2HE
(subject matter with the contract)oll thdt QT E-olgo] &= Ao AA=T}
FAst ded, 1 W& Qe #g 9 PR &l F3cho

A= CISGA M Eolsioll 23t Alkafiaiade] WAz 1 FAte] disk A&
2 1730l FTUid Alekyute] AdEdtolol s, A Eolgol Hdr T
Aokl gbol] sf@atojof &S FTYUsIY, 1 AALE wiede] R Rz W
of wjxglel o]dlo] FALHZA ol AL JEARE A 75’

3, Aol siAle A tig FXE 3 A= A
Ay A o)

|

&4

r£
=2
%
p,{.
JE
2o

2. A 23 AHA of ol A 7L k- F (PICC)

okx] A3 u}e} o] PICCAAE CISGo A ¢ Aekule Eolglog =Y}
o s ded, 2 W& AR Al wE owd A Folf& A
% AoZA FAYE o8l Ee AAE oy & Tt ot Foly o
Alzpel A AR S A €3 IS CISGe A %9 ZHPICC Art. 7.1.1).

2B AFGAAZE FAlo o] AAE AL ZF GARE Addiel w3
ol g AITE w7tA oldE HFIY 5 A, GE] FAAD £AF R olg
stoot 3 A9l ey ojd FARRTE Fuidte ol E& xHoR T o]
Pg BFE F ATHPICC Art. 7.1.3).

Holgo] tf3t PICCH A eks) A ;’Ja]—b— FAATE kel Al gl w2
Bo]s)o] CISGS vlartA&E & o] 3)°(fundamental non-performance)ol] &H
Fatedol sted, vt g3 & ]5391 #d7)|FE CISGo| Histy B 33
o2 YA Qo] o]F F&) CISGE H Z(gap-filling)dt 3z Ut}

Z PICCol| glo] Eolde] #Yr|E2 Eoldd o7& dFs] F5dte Aol
Aokt ZQ ez o) o, o]a@o] o)A o)A BFodt AlA 9 oy, Ak
ol siAE Aol Eoly FAAIE 2 FHl Ex oy ZFARAN BFFAHY
EAE =AY A8 5 EFED oy 7] A FAAS FUF FolH o
BT Aol Wulgd F(PICC Art. 7.33) Ao T Eojgo] wAT A

6) CISG Art. 49 ¥ 5 x &2 FAFAHOZA Art. 47(1).

7o) A5 AGANE N FAPED 9B LU GAF WEQ JYog ASHHCSG
Art. 27).

BN ABAN B4 LIRS BT TUAT YAl WAL TATRE TN pICC
A 705 Tt 938 Flge) BRI A oJBeA) )T AFNE At AN + ol
55 sl 22AS 532 YHPICC Art. 7.3.1(3).

5_5
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A GAA ool 1ol AlFEo| B AR r|EH I A Eateo] B A7

olgt FeHor T FAAE FEE ol HH3
T e Bt ofdet I w7kA 2Ll oldlg BFE
ol HA'7IE e AFTEHA e B ol 4T3
A = AT 71, 1999).
274 PICCAME T3] Eoldo] Walgx o HolA Auito g sto
& PICC F#AHAA e 2E ¥4 FaFdS garad
Fofjoll ogk wolay, Fdidte] whald] 9%k Eold, ‘FAlold i Mol
= J

o SI% o] BFR’ o MAMfl BANE olAAT U LuRATE

B Z}(assurance)S T
2 9l:, S o]HE B
T
Q

P

AR dholE Aoke

3
T8 F 8tk

53] PICCol M= Eolaq3 #sto] oo it Ao staAgle olsio B
o iAol B Al E T#sta UTHPICC Art. 7.2.3). o} FAAFE 9
7 dE FAATE o] & o)t B AS Auwe o FAFH oy g
371 9% AFE 27 F Yon(PICC Art. 7.2.1), v]ZA ]9 o] o
Mk ool MEN EE ALY Bt AL, o8 Ex Fdo]l g wel
eged FEolu H&S g3t AT, oldS FHY G 02 Yoz
FeH olFE L& F A BT, olde] &3 MAHA AL WA
A& ZE olBE FHE AL Bolds AdAY dgtolor F iR
FEE 71 el olde 27EA olug HSE Aelstn vtAvZ G
olgFL 278 & UTKPICC Art. 7.2.2).9)

3. 3 A oFH D2 (PECL)

PECLOl A 71338t le Eo|g& PICCY 799 w72 Al o F9f
olgol SIA ohst RozA WP BAglol oBNA 2 A U= o
e TAL Qg B ol Aokl FAF oA AP HEY P (du-
ty to co-operate)E 7} Est1 v 5ol JATHPECL Art. 1:202, Art. 1:301(4)).
PECLS Eo|fe] grtoll st FAaA% ‘Holsﬂi} FAFe kT
’(non- performance and remedies in general; Chap. 8)3} ‘E-o}sjo] w3l s
T A 4= (particular remedies for non-performance; Chap. 9)0§ sty 9=,
Axel F2 NG et 2o

+H A8 £ Q' FARGLZA TR Adte] wge] £ oF

Ui

9) CISG4 Akgiwrst PICCY #olgol #g FAUE WMZS FAE wHa7] - HEA, “CISGA 9
A ks sk UNIDROITR 9 Aofiolsel B¢ AT, T¥oatsix,, A278 A23, 2002;
ABA, cFAA R G FAPY ALYAT, A5 AL, 19888 HE.
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Bolg) Falzalol] o|g F¢to] daiM e, 7tF A AdUEY HdEE 2R
Aste] Atoe] BHFE {2 Aol WAL AEFE FHIAA &S
WMAE AT FAARE old7) 7t obF] mefstA]l ofdsk A 1 A do] T
Bolglo) &)@z & Ao @t Aol Aok AT ol AFTE
8 92 u#da YrHPECL Art. 8:104).

PECLA} ‘o] 8} B #’(assurance of performance)® ‘o] &S 93t R717|7+S A3
= EZ)’(notice fixing additional period for performance)oll 3%+ T+4-& 23] PICC
¥ Fdsirh. ok PICCAIN = ojq A A7} Foistal &3 Bolag 23 A
A7y AG7Izre] F7717bE FEEte BAE AT A EoldwE AT 2
Aapel Aok AR F AR BES AXste de 2 A%S TeATNA
BEE sl ¢ HE PECLY I EAO|tHPICC Art. 7.1.5(4)).

3t PECLS ‘Arofo] 93t H 3 ’(excuse due to an impediment) 77 A (PECL Art.
8:108)2 PICCH) lo] Wazxaz Bz o] #3 A (PICC Art. 7.1.6~ 7.1.7)
of Ardsith 53 PICCoME E71d3o] #3 FAAE BT GARAANA
Alekel At olARF H A o] AR F AL F7re UTHPICC
Art. 7.1.7(4)).

o)o wrale] PECLOIA = W2 ‘o] #ldk 2 vlx] kA (clause limiting or
excluding remedies)© 2 oju] st A gtolt} WA E FAste o] ANoHR R FA
71'1H°ﬂ ale A48 AYstue Eoldgo] e FATEE ATEA wiA
s 2= 9)tHPECL Art. 8:109).

r
=
2
R}
r

10) BAbAL el Bolslo] BARE AfolE AU BAAE olWPT} LAY TE A9
st MEA AL dAE 48T 4 ArHPECL Art. 8:101(2), Art. 8:108).
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SA A A ool glo] AlpEoia e AAES I AL Ao AF AF

M. Aekol o] %a 44 24

Lol g HH A}

1) A%
FOberster Gerichtshof : Austria,, 7 Ob301 / 0lty, “Unknown”, 2002.

2) A4
si=qle] AR A AR7E FFE AREAA wFAo A FAYE EEUR

2 A% SqugP Al AL 5 Qe o

3) A4
CISG Art. 6, Art. 38, Art. 39.

4) A A

S0 Y9L7F 24T WEAI e2EFold ddihTt AT AjFQe
si=qlel 583 FEAYe] LFE L7l Al(cooling system)E Alte] HHE
2 sto} wjuiAoFe AMAsAh Ak o5 vAlE HAE ¥ s &
SEZ ol Qe Wi ddiel 5 F HFHo2ZE 594 A4 F
%) 2} & 7 (water plantyol] 2212 o) o)At

AdNE T T2 e 379 dado] mFdelA WirlAe dxg
AAE 8332 Ade A, FAR HAF 29 gty AL 5%
JEZILGE Hstx Avkes A, olAAAA 43¢ fddS AFIEE Hsn

= H =2
B, #AFE A0 A5l BEL £ AAX opIW YAES AE
B, AR 2ADeIH, BAEAE Wy

et oty o) ggast RANATAE EAe] ddLR slm, F
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%XMIE 0191—5 A 718HA 13‘2}31, Ads 2 22 g LA
At 2= 7S stz FHHA @3 570k WedRt de
ZIA e =8 a7stded, vixde olF AU

ol 3 Fafl At @3t ofE=ALZ V1A AL HEoR A FE A
gatgdovt a3rt iR At 74’“’\] 2 wedel Foll dAZIAE A
3712 8, FAgle 7IAE 2 ] ez sz destinh. EdL
o] dojoll wofstA] Gtu, de % BAE Zotint FAE el uigdo
71AE hxste] bAl dAsE u l Ae B4Aez FEstdth

i) wjFdE oz FAAES e A #d S U AFE
Tae &F AVlsA ede o AFE AEsta, 3 diste] AFE A

g FAde I A= Qdste] HA4T A Ades At

N
o
_Orl_"
¢4
£

5) 227

el B2 549 E FAYLs st 7Y dH9xge] E£3HY
AT ¥ CISGE T I7ke] MAAY dFolmz o] FAIH ez CISG
Agg WA Zojgtn & 5 gITHCISG Art. 6). & ujE=<le] Aokl FA Y
sz FEFUE d8sdn, vl EdR 7E AYZSEH olv] BEY
e 23 dMenE FFAPL nfjFAde 3Ad] FEE

Aokl WE FrAMeE AHFE Ao, AYxze Uiy AA dxA
CISGel A && Aoz AT Aojdaes & ¢ vk A5 visde W
717 FojE A% &9 FAL oF ivzn & Aold, EMAFHT YL Al

&3]z et
wFdol dAE 717 ol FX A @dtthe e
A, vh40lo] EF9 <) & Z) Arsbe] wrAd

T 8d9 FAR el TAE AT, o) Fd LA FAH 0}1}01] Eials
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TANEE ER F 4G E 7100 HCISG Art. 38-39). o] B HEE VN
ba ] x

[e]
, B3] w9 3Ate R FE, AAE BEE HAF

2k e A
Arbel Ex wd, dug 9A ANy 52 m]o}o% AR 3o] ehdaich.

o) Apdol Yo} HFA] WE = EXNAYG T APAE WEAL FAZ
e 3 ool B8 24 Bue AleA 21, A2 wdaAtn o
NAom dagozn Fue A7e Aes FAsAch

slsele]l A7 dhxtel 252 29 eahx ZaAde vEdel
S MR B AGRATE udo) AUY Yo WL & YE
ER5te] sl&Holol sl olalg AL HEFA 2TFHIAE ofy Ha,
£ 2 QAVAE 2 A9e 4ol wol g A v, 53 vj5do] BE
& AAE £ e 2AL Telstelo} FTHCISG Art. 39(2))

6) =3 % 37t

N
9]
—

ol Ade FAaZt WAl RAFE Af3yl 9d 2EL F2AT A
A ohw djAEE AE £ ofEQle] HeasZ T At A o
£ 13 feolE BT Avk s b vjsde] AR Axg
27agou sEsle] ol & MY, 23 FedE BFehm st el
A ohdd Ag WEel SAYE JAY A= A% A SHuFYTF
AL A3 A} o]t

rg -

2. FFA AT DY BAAA

1) A4
" Amtsgericht Nordhorn : Germany,, 3 C 75/945, “Unknown”, 1994,

2) A

ujpelel dFFAo gz FAUE EFUT AFE FET F UASA 9%

3) &Yt
CISG Art. 4(a), Art. 48(2)~(3), Art. 49, Art. 62, Art. 81.

4) A2 A

oletg]ole] YYPArE ¥ WENTN} Yo} AL E E uj400e Aoke =
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sn

Bz D33E ASW

& g o veALE st Adulgols cdAol ofd ke
% ’(approximate delivery without commitment)gls A E 03 I W&o o] “F
A A, A kA (before holidays, not later)g} il 712 ¥ £<o] 74 ¥ o]
ARt ojgEloto A FIHE Holgtm FE T4 8Y WS v

A WA Q=& EFo] 1993d 89 5Yo) ujg ‘01]73] SH AT ede
199313 114Y 3090) o)o] g g2 AFeuch F WA A=RRE EFo] 1993
3 09 24U FREAC 19933 9Y 28 vlFALE AR A gHAE A
saich ole] mlEQle viFde} Aoks AT dArt vk FFFUA o

Om{g

1

L

N

-

Ae Fuz dFAYT ol4E Pahe £F AVAYh EF REAL 7 E9
sl 2ot UR$° of Ak sfe] 3wle] PAH AY RHYFL FAG F

o2& 7ok 045% A B7Idol A Y, Ee] o] F et
domz AN At HAY  Aokw FFAAch T Adae] vhojol @
shof vl WEQle] A7l ke PP FAE BFA ohUsA D, ¥H
e BE BEe AFdHAntm FAGh BeA of BES gFe Fohe
Ae Aelgo] vt F4shgth

e dFdde] g 7 F UTHCISG Art. 62). F W EFUEE
& AAZ geolw 71dol Ad F JdxHAe W, wFdL Ads AAGAL
A dwg AFsHA ofE 4 UTHCISG Art. 49). op&2f wj<le] &4
A& Alekx o] ool ZlAlE o] i3, Aol U Ao Hoje vjrle]
EEokel 23hg zddl wa o]Foj Ao oyt

o] 282 wFAL EJNA A%E olBESF HIF F, au =
o] 12jg HuE Wi AkE ool glo] 1599 Fddol =3d Font

e

Ak AE HAAP & dvtn FAIT. E£F AGA ool dd o=
HEAAFR] FEAAYLS o A Gdde] b, 5 FAAY JFF <
o] ARFEE E7MUA oldgobyial w2t A ojof FTHCISG Art. 4(a)).
ojgtg]ol el ofatd 91 2L FAEI T o] Aol AR Aol
wat Aot E HAdstA otUstgionz mjEde HANAL &Hol gl
3

2 F7hE 4 %A @deln @ Ae WAdes FANA @gens sy
VE7AL FF AL L, FAFE FRPAEAS T3S AskA o}

x
s 3%
Jstgitkz @ Aol

9l 232 33 vjolA PaetA ofystal, EF wiedel Ao ulFof

B
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A GAA A ol AfEold e AA7ET T HEA Y B A7

Holke Q7| do] gA7|dol ofd Aog MRty AR w4+
454 A A JEES AF3A R, Edde] AT F ¥ =
dApel 19933 94 10del] thated ol ol & Al7lEHA] opstlon, sjrqle] &
Fokytol AE Aol mel ox=oA 159 e AldE olgdFd Ag Hi
3h2] opu)atdch whebAd vl=l2 1993 99 10971x] B & A= 5 o
(CISG Art. 48(2),(3)).

1993:d 99 109 o] Fellx vjQlo] vhmlellAl Alks AT RAAA ] <o
APE EREHA EASA ofvEtd L, wigrle] wiElel Al AfsiA el oALE
FAE T UAAFAE 2esA oYt rnz oA AgHAE HdT
T Atk = vl AETE o]FolW R <t F, AR Wl #AEA
ofstReng w4l °1£le112 olfZ A%E ;AT F vtz & 3]
CHCISG Art. 49(2)(a)). 4= & v =del A dF A A G 2 Fspefo} sta, of 7
< CISGE H49% s;tr:}(aso Art. 81).

Ak o ojuiet TSt wjpdo] sjEQelAl Bl 3w BAHL 2x F
stipgto]l & StTh o] ARl 9lo] mjEle FX|7} °IEETE1 109 el ]
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Abstract

A Study on the Conditions of Non-Performance and Legal Cases

under International Commercia Contract
- Focusing on the Provisions of CISG, PICC and PECL -

Chong-Seok Shim
Min-Kyo Seo

The CISG uses the term fundamental breach, in various setting. The concept of
fundamental breach is a milestone in its remedial provisions. Its most important role
is that it constitutes the usual precondition for the contract to be avoided(Art. 49,
51, 64, 72, 73). In addition, where the goods do not conform with the contract, a
fundamental breach can give rise to a requirement to deliver substitute goods.
Furthermore, a fundamental breach of contract by the seller leaves the buyer with
all of his remedies intact, despite the risk having passed to him(Art. 70). Basically,
PECL, PICC generally follows CISG. it was similar to all the regulation's platform
though the terms and content sometimes differ. For example regarding to the
non-performance and remedies, in the case of non-performance, that is the PECL,
PICC term analogous to breach of contract as used in the CISG. Furthermore the
PECL, PICC used fundamental non-performance refered to in PECL Art. 8:103,
PICC Art. 7.1.1 correspond generally to the concept of fundamental breach referred
to in CISG Art. 25. The main significance of the fundamental non-performance, in
any systems, is to empower the aggrieved party to terminate the contract. The need
for uniformity and harmony in int'l commercial contracts can be expected to lead to
growth of int'l commerce subject to the CISG, PICC, and PECL. It is hoped that
the present editorial remarks will provide guidance to improve understanding be-
tween the contractual party of different countries in this respect. In the case of
CISG, main articles for terminate of contract, Art. 25, 49, 51, 72, 64, 79 and so
forth. To sum up these article, breach of contract committed by one of the parties
is fundamental if it results in such detriment to the other party as substantially to
deprive him of what he is entitled to expect under the contract, unless the party in

breach did not foresee and a reasonable person of the same kind in the same cir-
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cumstances would not have foreseen such a result. In the other hand PICC, are Art.
6.2.1, 622, 7.1.1, 7.1.3, 7.3.1, 7.3.3 and so on. Not only there is hardship where
the occurrence of events fundamentally alters the equilibrium of the contract either
because the cost of a party's performance has increased or because the value of the
performance a party receives has diminished but in the case of hardship the dis-
advantaged party is entitled to request renegotiations. the request shall be made
without undue delay and shall indicate the grounds on which it is based. Finally
PECL are regulatory articles, that is to say, Art. 6:111, 8:103, 8:106, 9:301 to sum-
marize of these issues, a non-performance of an obligation is fundamental to the
contract if strict compliance with the obligation is of the essence of the contract or
the non-performance substantially deprives the aggrieved party of what it was enti-
tled to expect under the contract, unless the other party did not foresee and could
not reasonably have foreseen that result or the non-performance is intentional and
gives the aggrieved party reason to believe that it cannot rely on the other party's

future performance.

Key Wonrds: CISG, PICC, PECL, Breach Of Contract, Non-Performance, Remedies
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