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I. 4 &

)

il AEAES Ve ® SAEEuiAeke] el UN #@oF(United Nations
Convention on Contract for the International Sale of Goods, CISG)2] H|oF=
T 7970=e] o]=aL Qi of= HAES] CISG7E wAlEsvliufol] ¥k o 71 /dgRt
Aol oA 1 A91E skl Qe AJARITED

CISG= A8 =4I 552 a4do= vjrjAlere] Adeut Jsff Alofoie st
= ACFEARARe] Hejet o ke faRith Eale CISGA AlFdAAke] dejel o
7R mieQla wilo Al e Ao A8Ew Ao RA ABHE AlSHolA vl
U= ol Ao AokpRtal FatolayAoke] ek o] HA(A71%), ol 7] He] Aok
Al (A72x), “EgolsgAeRe] dAl(A73x%) W A Q| st “Esfuldde] Al
(A79x), ‘o] FaAkRet epde] ojEola (AI80x) ol Heh +Hge] WA 7|eat &
v gl AR RE o] WA Folut AR S FEl Hala)k gtk

2a10] =Ajo] 7|ste] Z17ke} ARt TSl ek BiElE SAle® B o]
IR A E SR Jell HA 7S AAskaL QlEe] HiHAolt 51371(2008),
47121(2008) 9 3]8¥H2009) CISGZ o13871%d AleFeiute] et del5HAle] 7 9

T AGTIES A - HESL QlaL, @43(2009)+= o371 AlekeliAle] et LW
A 7)o B A E=ESte] oS AASkaL Qlek fHE 0]ax(2010)= £l
Aol whZ AlefaliAlell e il 1 8 UlE 9 AVAEA s Ak

Lk BE hH el - e (2010) EQIEA Ol wE Aol S=AkE

18

o

Ol
==

Rl

1) "www.unilex.info/dynasite, cfm?dssid=2376&dsmid=13351&x=11, (2013.07.15.)
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I. ola7] R Akt BdolaA o

1. ojH

kS|

1) W7 7|23 &3}

CISG A[7129] H|F=0] %‘ PR Ao offtolsio] “dEA] (substantial) Q1 Wh&-
& 2551 okt 49 ehApRA el Ei ulglo] Aofell sk gl
OF9] o3PS AAT 4= ‘il . o] - el oA el (reasonable)2 o2k
olzine] elsole Aok SApel ACkINES. TR ofjgic

Ty oA 2] RSl LA ¢ Aol ololl sl ek
sl ofirolaie] AL olgy7Igte] ek wizbA| ALE AN, Ak 010“717”] S
A = HEE AL GARF (aggrieved party) 7} HEEA] CISGOA] 45kl Q= vke}t
ChEglol I vhe] A S YAkstolof gith ofefgl Hele offtoldls AR[sh= 210]
O ol SASHA gre mi7A] Ao 7hs st Biswas, 2012).

oA 2rolgye] Zéxl;qg o] x| AFeAlE wFAL U= Al72242) AloF
sfAlel deleh=s w2k o] A AleiAls AR s AAIATIE Ao He

oolde GAsh= A 74]9H s sk SOl BARAPE T ARofAl o
o] ojfo] Wato] BT Sz Aoft Tliro] oFol3e] x| TRt vl A of
S A73z0] wheh ekl ool A8 —’F AL,

olF A AAIERe] M SEe AF ule U2 TARRE 2o et o
offte AAIBIAY Taz Al7320] wet = 9] kol ke Aok siAlE Al
G Qlek A AloFGARRE Aol ofFh HiAl E= WHAS Sk A Aol
whe} Hzo] A8 ujA] B PEAZ 4= ti(Bolzonello, 2012).

o AYIARALE] oEolRle: Ak o wiistofof sk Z12fgh o] Foldyo]
o] sfigsto] WAYshs e BRI ofoldlle AR 4 Qdvh ot el ¢
L |125z410] Z=fjgt AlFQHF (fundamental breach of contract)2
Sgslor B wats gk, of A% FuRt ACkNES ZAslE el Aok slolAl Epgo]

wstolajo] WhEA] %

2) CISG*‘—J ‘reasonable’o|gh= ol A7l FEA es MojEa glge] Aoy of7|xe VIFE VY
S FABIL Q= Aol EWs| AEsros rlste] E7|skar) ik, 34 Alolo Qe mis Ay
ool e °Lﬂ“ olefat OFh AE HE Y] W e AR J&ré l Apale] HA (the
matter of facts)® HA=R= Zlo] Akelo]aL, olo| Rlato] “gfeloletal sh= &2 A9t ‘?.H‘I”Oﬂ Ae1A

Sof whet PAHR] Agka i ow Al EAEo] o= 97t Wk Abde] 7]xgict o] A9 EilofA
/1**“’1 Holy wiRle] # EL SAEge] B4 GAlslo] ofst e Bolstd aick
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71iE 4= Q= vlE Ao 7 ¥lE (substantially to deprive)dh= A0 &3S of

Al QWA ceel Aol olel olsle BAE 4 ek Bk # el
of Aotol 51451 ol oFie: Holslate 4%, Hlglo] Ak AT Ao
BES Q= 4 9l 49, H#JO] fhi A P g2 39, vhsglel sp1e] o

0] o /—]o]r;]-
wxo] w2 olPE FAsks YARRE =i U Al - 79 oS SRkl A
ollAl SA] el Aol Rt FAIE AWstoiof slaL vEo] gl 11 ofdie] st
ARt B (adequate assurance)& AlFshe Afole 9ol ol ALstolor gt
AL pAslal QUtk(Clive, 2013). 91714 frofsfojof & Ao R Fiolli= Ko g4
5L T el Rt Aol glom |50k Al71oll wsteit SH7dsiA]
olth= Holt}, At o] AL A}l —r*xﬂ (the matter of facts)2 FJAE= 4l
o2 Hof Stto] ol7h Aasi,

_1

4G SRS SESk RAUAERA AINe] e B
Sawele] AsEaph AE] A7) fEele Ao AR

%ﬂﬂ ?—af'ikﬂ}. Oloﬂ = aFIPoll A vl AN & el Histe] Rk A
ZIskedet. gelf e HaFEo R mqloR sty mimRloA] EEtiae] At
SAE W I oAE Algeles el WA viElle] o= 7148t

e AREgellA H?O o] Mirele] EEHlEAETE AET Aol sto] vijel
o miERITF 23 Ewroll Wt A ek Adtke ARdell Hidh A5 I
o olek SAlell MY IR e SolA AT AlE Feldied 1
o= =Y EFIoNA BARPE @efelA] e FUHAQl 25 AR o] ol

At o] MAEIGITIL S APo] Glgich ol2 Alelstin wle mEsle] iz

oz

3) "Oberlandesgericht Kolny(Germany), 16 U 62/075, 2008.05.19.
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A vhEglel QLI

(2) &7t

w0 A T stk wietle] A71EE 285kl SR Alue AAE 4 9l
=A9] ool Rt Zloft, ofof tisto] W ait] o] o] TEEEA| oottt
AL Bk 2 WS Exof ZIste] GapAb AR AloRS AlATE Sofl EpEARE C1
OO} AR AL S oeysA] opgk Ao st H e Apile] offtols)s A
Algh 4= Qlth= 8 thElol Algsto] mimele] ke AR uiAskTh

B A9 V1% dAdAd (functional relevance)S FAISISIAL Q= AR FF
gF 4= oletl 11 FolAE i (retention) @] Hel= AHTE wjo 4 FARE A1
9]”% ojsHeis sh= EPYEAMALY] 2 Eeshal yoph Bt e = e
qom 3l 9tk

{i_ oA miEelo] ApAle) el Rt {hofl Hash HARIHAE EAHA] ket
= FA A AR (substitute transactions) & HAT AlA] & 4= Qo] “H#"d%
mr=Qle] ofgfof] tf o4} yhajol lGlth whebA WHeke: viseqle] ARile] oS
7] SPeliA= BRYRARARS] oo tiaot ARile] oef o3 gk Saprt QlRlofe F?"li}
Al FAJRE 212 ARt Zlom Az

2. OlH7[ H2| Alefahix

1) ¥4 71&% 2%

Aoto] olsly] Rl AL SRk A W Slo] Hak 49 lwglo]
ol A2zl A ARRE SRk = Sick A AR ofel ol

r{m

L Alefell me oS offskA] 3t A ol SRt Aok ?L“b‘}ﬂl B3l of A
Aa9z(i=1e] AleFsiAlE) 71 obd EJJ} A8t mebA uljeelo] Alofe] olfE]7]

Aol Aok afAlsHA] Sok= - Exof| wl AlokS: siAIEh 4= glom o]t Hf-oll=
A5 z(=Ql SHAIRHS] et Al49=20] ol wefol g (Schwenzer, 2012).
o7|A Felstolof & A2 Exof whE uljg=le] AloksAlHa} oo et A71
Feof] wkZ wlj=lo] oftolsy AR Wes] ALEstolof k= Alojoh Siufshd oF
T2 W AloRQREe] WYl TRl XUt Al FIRte] 4A1ZFEE E= ‘ﬂ“"ﬂ*—“
O] AlZtol| A ool E AR ek ARt Aok diAlshs A AAlRTE B oA

ool
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pi

| oL Q7] wiolc), yolrh SAe] et Hgut dRisto] Hxoa e
AJ'(reasonable notice)& dFojof FITal fAJslaL QoA ARTARZ L AlokEo]
= Ak Aol Goll SRS Rtk sRgskal olsoll Wksto], Al71xol4d=
ofle] flo] HA| Tl oJsyg|e] SAIE WEstolof Fhttal skl qlgoll uef o] E
3} 8.oJ3ledof SltHDeorr and Kirsten, 2012).

g EA APl Aol aldaAs o) wek Alofo] ofgE]r] Hof Aok
S AR 4= ot ] EERIEAF] A9 Fhuls Bakie] At AleksiAl= olst

A73200A4] TFEAL Qlet, s A73xol| A= dhE Rl AlekaliAle] HARAS gkl 9
o}, 2xo] vjFeo] Tl AARAS 55317 Sl Alofe] ofdiE]7] Mol SjFE o]
gYatofof dli= FARZE Fehgh AloFeuhe: W3k Zlo] wrgstolofR gith of7|A] (-olste]
oF & AR T1efgl Y7t R RS Alolel=s AR ETHE vEHOP Al jIg
7Vl By Fasiths Abdolct tlEo] AWl ool AddsHl =
o] 79 AlersliAel et HAzo] FHHch At Alekxol viste] Qo] sl
MEA 8tk 212 ol3f7] Aol ool Addshks B9l Fasch

AR A73%0] tE AARAS o] Afols S5 AoR FgEral Eo
ufg=Qlo] o]H o] EuthaE AEshA] Joks A, il AleE TSk ek

-, miERlo] oRET R EE-S QIwsHA] Yok A, viEdle] 11oR EERlEoltE

W]Oh a5 Folrt.

A o] de] AR thEe] 7ol
of, AR 7] thEo R Qlste] miIERlo] S HESHA %?% 7é P UHEO‘ 1
EORE k= ke FAFOU AEH o el |R Rtefgh A, wigeelo]

5

=
)

2
L

JrE

|

uorlr
it
kil
>
_9‘
I
9|[_|(
Y
4
LJ
31
HI

n
oor

ol
-

ey & = s Al 7)1 (reasonable time) o] zHilo] Aok
A2l ofgFo] 9le-& Wh=A] FA|aloioF Skl qpgstal itk o] 9 oAkt T

= AlokaiAIe] FAle] et A2 AloksiAe] ik thEck=s Zlolot, efjukst
W A6 TA= TElFARE SRS BES AX] HSlal AR siAge] 9lo] vt
EA ZZEM F b A0 90824 75l Q7] whitolch $HH ExoflA] S
Wt A= T BAE B ERYARIE Sl SRS olfRsS Al = AdEE
LEE Hok’ﬂ HAAE T QuHAEA], 2012).

rlr

OE
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1) 224

(1) =X1} MZHER X4

— —

Jus

B2 Alke] ol3y7] Aol UYIARAPE Aok ekt Zlo] iRt 7 EREARAL
7b 21 Alkefte] diste] HAIEE ARl Zlo] TRsR7re] oiN-E tRRAL Q= ARIO)

o esEeelelol W, AN wealolAlo vkl T, B)2} Aofe] BaiEe
Aozt shol viARKE ASISIC, AR ol A5, ARAZI9F A o
HAZ7, soer, BEREATRAGIESSEAEPT) S-S PAs gl

AeHAI A ol A ERW— 7o AESIAE BEAIFME & Aokl ARSI 1
Ipgolla] A zzdel Rt Adure] Aol disto] w=o7F AMAINE viE=QlS
Aofl ool whE the] ol A1l misrele] sk= Alee] Aol disto] & Al
UL ofoll 2 EEs 5P| ARt AACF A A el Aldre] Aol st

of 53] mi=Qle] Sl BRA| ¢he ZloR Hil I9irt
o5 iRl viloAl eAE dejore] ko] S viERle] Ve

P S Ol M e] S 8800510 Bz ol Fleisich o Aol
ol Bo] djzjelo] wafE Aol 01214 AL HOEAIOR Bof
-

A AHPUS Brska vie] A8 ALS aTslgn Bl Gl S5l 3
Al pelskan A e Sokstelt
g SRR oM Al SAAMKD)S SAsks o] Al qlolth Lol
[e)

g s
IR A TR Sl girk Bl A B AR Al 4
89] e Wre] 3lo] a&a}w sl

olF Al BollA] 71 ol Dol AMEUSI 1 w2 HAS Bt 1wl
BRREY] 4184 o] AelEln G Aol Ao FAtAL el Ak
7] AR PR 8ol A 8 A9 Brt B Ae

o
4
)

o2 KAl olof] mhE AfelAlE At 2= A= B A8H /WAARE o=
o= Qs LAY Tl Al AlteliAlE SESIRIh

4) "Supreme Court of Queensland)(Australia), “Civil Jurisdiction No. 10680 of 1996, 2000,11.17.
Ak T R o e-S 2 4= doh]gHold ofst i Bt ARk, ICC Court of Arbitrationy
(Zurich), '8786s, 1997.01., 'Oberlandesgericht Diisseldorfi(Germany), 17 U 146/93,,
1994.01.14.
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H =
A B FAIRE o] B ARES: SO ARMIORE £ 4 gl vobt ol 34
2B} ANGRS WS S ATk sk AR §OlR 4 gie.

270 B/L AV RS ART A £ Alhlge] vo] Feie Aoelie
Agatekan 2 4= ole. g B AgAe] vl et 41§42 AN 4 golcka s
L Abdo] gl BE] ojsolael ciek <o) WA Aeke Wbl 3 S gk ol
7k ARgol ulao] B2 Azge] MAAN 2l AL A AL Aokl Bz

w2 Ackold ARk A ol wAlo] AbEE tele] Wsle] BY ok 91l

SAJslolo} SR= A& Akl QIERe o)A Tizle] A%

BYEO] APA A Tefet uf ofF A9 Friat Aekslleleta Fsti gl BY

ARe Fule] O3] BE 4 gickal SRe wele) Tehe whs Ade Ao ek 1

of AA pRyoRNE olefst Al TASTINES Frigt Ackgiuto]
T BARE A vkl

L RS QISHs 2S Bl ARSI B ol Felsoma B Ak §
Tl AAEAT o) Al A8 RS B ARSI TRelE Brska A
A A B ARSI 9lEkT ke AR ThEslo] SR Ak

B7F WA Ao RA] AR 518 91X 24 A
o

3t
QUPEH A e A WA Mo] Felrt glcka Wl
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e
ml
=2
o)
©
ot
~N
)
)
L
R
2
s}
[-UE
of
1o
fo
oy
b
s
2
<
)

N
<
o)
o
)
oE
s
ofN
)
ot

RS qe Alo] Alefolyr] Aol guiet 4

o, B Agelde] selofetal sk Ao 24 dA7HAe slEke fiekskaleol Was)
A ZloR Kol & Alte] tieh Bo] AlokeHl uisitial & 4 Qlrh Asr 241
o[g47] 9] Be] Fuligh AloeRtor qlsto] AeksiAle] AME Q1T AEH el B4
d2A HEFE = A

A73EE BEEALe] T WEE ThET ok vEelo] ol RS elwsiA

Bl dheh BECKHS A ek 9 Tl )
GR19] ofgYrgtol| ek Al46xLt vE=lo] AoksAl e Tt Alodze] whet Aok
QEIsE ARl Al F=7F717F (additional time)S AT 4= Qlal TIRofie E-8kal Ef
WA} SR el oS e A9 diwele wa Ak sl 4 oot
(Jenkins, 2013).

o] merol ARE ofd R ol e "ol FaEle] deiMe SRl

¢

]
SATe] T AS1E Bag WEsle] A8 4 Arh vl HAAEAke BE
& FARE Lro] QlEshs SEufufAlofolct, o] A5 Bk WIEA] GAIRsE BE
ofofof ol x| ohstiL ofefa HalolEAcke v Halkuir ki Eie] BEQ

g W Ege 4 Qloh

bl E9Re] RS QlEshe Alfolld ol Eehiol] et AdTARLe] ojugt of
fEo|gio] I1 ek} yeiste] FTgh AlofeiRto] = A EPYEAARE o]
ef 1 tekiel] Wk Aok siAl 4= Qltk. o714 frolstofof o AR AREAREE

e MRS WIS V)5S SRlEAo} BaRlEAF mi

rr
o,
o
&
:Ou_l—‘:
o
0.
=
X
rr
o
T,
y
)
S~
O:
off
o
N
)
=
2
offt
B
!
2
18
:?L
2
]
2ol
re
Ol
K=
2
O
)
s
flo
i
t

o|tH(Kee, 2012),
A o5 9ol TaidARE el Rl s Aloks siAlE 4= qlrkar
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SEask 38 Houk

pu

ok, vimelo] thge WekoLE BES QlEst] R 49, tlEdle] HE 2o <
wolo] ALAOR BES QlwshA B slojehs S BAF

A9, B A BEL ol vlwelo] ASHOR BES olwsh Rairk A
O

=

QUES AAFROA el 2] Aate] A2 B

S
e
Mr o
1o
ro

N

ol

<l
o

o] WEAZIA] S E lo] AE 7&?& Olﬂi?ﬂ —Er%‘%oﬂ JJFOHHL 7 PE A

A2 Hrolso] Aloke] QlojA AAte] Folgio] oj A= wyelel
Zefolgo] Etoll 7]Qlste] Aok sfiAlstaL ool gt IS W 4 %JM o=
CREAL Q= ARlofe), miERI(GEg2 BAD-2 t=l(W]= PADT @eh= BlE OJF0
Wb Al oke: A Akt Aokl adudellA] Pi= BollAl ARal wl=te] aAS §
B4 o)fE sk Flo] ofde} ofzelrtel Hulo] uAS Q5| eldiths oAkE 3
goeleley, 1ela 24 oo HEEAAE olFHe=e] GFoletal sklh

P Ofais AR Soll AUkl BoA SABHA, 2E=2MA]= Rojekal sheitt.
B PO s eefelal 2 oo Qo kofslict. ol Pi= AAof wgt AR}
BoAl FAsklc). Bi= 2ol A= d o7t olate = G

o!t

m

¥

3 A

UEERAH= AHe S8 # U= MFE PolAl 8490 P of=et 840l sl
ArE Alsshe ke 5%l sl 140}/} ol ARd s Sske Al
sl5de BolAl AlrlstaL P'J TS, E**] B IEERE 2ol wsle] 2E=2A]

ABSAZE QSeka AZBHEA olel }Zm AL Bl

B A £ olglel] ke al9) mojRIAet Ak g} gl Al Sl
ApEe] te A A1zt eIt Aol olol wasle] ke S B2
s 9l Uobrk i Sjel B0l R Fol glo] 141 B HFBAAL ofrfel

5) "Cour d'Appel de Grenoble, Chambre Commerciale](France), 535, 1995.02.22., "H o jesteret
(Supreme Court)s(Denmark), 56/20065, 2007.10.27., "Landgericht Ellwangeni(Germany), "1
KfH O 32/955, 1995.08.21., TAudiencia Provincial de Barcelonai(Spain), ‘Unknowny,
1997.11.03., Handelsgericht Ziirichy (Switzerland), "HG 95 03474, 1997.02.05.
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CISGZ AlefgAMellAl S-54 o2 285 F gt dael det A4+

7he Aehgel vl vk Fofe 2ol Stk Ea B ok G
o Bl Rl BEES AR 23|le] Aol AREAT o] £5E P LY &

SiIlelAl AARE A& sl 11 S5 AT
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Convention on International Commercial Arbitration (1961), Art, 719 1g]al ‘%=
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= B AR AABEAL

TR A BAR O R GARPE Sofgl Alofgol web AH|Qle) sl
EE0]aL PICC W 71 8] Al dse] A8 Aokl Sl w=uAte] 8% 83t

N

7) "ICC International Court of Arbitration, (Paris), 88735, 1997.

8) PICC, Art., 6.2.2 : “There is hardship where the occurrence of events fundamentally alters the
equilibrium of the contract either because the cost of a party's performance has increased or be-
cause the value of the performance a party receives has diminished, and (a) the events occur
or become known to the disadvantaged party after the conclusion of the contract; (b) the
events could not reasonably have been taken into account by the disadvantaged party at the
time of the conclusion of the contract; (c) the events are beyond the control of the dis-
advantaged party; and (d) the risk of the events was not assumed by the disadvantaged party.

9) GCICA Art, VII (Applicable law) : “1, The parties shall be free to determine, by agreement, the
law to be applied by the arbitrators to the substance of the dispute. Failing any indication by
the parties as to the applicable law, the arbitrators shall apply the proper law under the rule
of conflict that the arbitrators deem applicable. In both cases the arbitrators shall take account
of the terms of the contract and trade usages. 2. The arbitrators shall act as amiables composi-
teurs if the parties so decide and if they may do so under the law applicable to the
arbitration,”

ICC Rules of Conciliation & Arbitration Art. 13 (Terms of Reference) : “(5) In all cases the arbi-

trator shall take account of the provisions of the contract and the relevant trade usages.”
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=
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A Study on the Legal Explanation and Cases for Common
Obligations of Contractual Parties under the CISG

Hyon-Sok Oh
Chong-Seok Shim

P ——
+ Abstract
N—

Related to this thesis, CISG contains three provisions, applicable to both buyers and
sellers, that address avoidance or partial avoidance of contract or suspension of
performance under a contract in certain special situations specifically, where a party
has in some fashioned threatened future non-performance of its obligations or where
there is a breach of an instalment contract, Thus under the first two Arts of the
Section, an aggrieved party may suspend its obligations or avoid the contract before
the time for performance is due if the conditions of these articles are satisfied. Where
the parties have entered into a contract by which the goods are to be delivered in
instalments, an aggrieved party may avoid the contract with respect to a single
instalment, future instalments, or the contract as a whole as provided in the Art. 73.
Art, 71 and 72 are concerned with predicting whether there will be a breach but the
preconditions for the more drastic remedy of avoidance are more stringent than those
for suspension, both as to the seriousness of the predicted breach and the probability
that the breach will occur. The notification requirements of the two provisions also
differ, Art, 72 requires reasonable prior notice only if time allows, and excuses the
notice if the other party has declared that it will not perform; Art. 71, in contrast,
requires immediate notice of suspension with no exceptions, Art. 72 entitles an
aggrieved party to avoid a contract before the date for performance if the contract is
for a single delivery, while Art, 73 provides special rules on avoidance with respect to
future instalments if the contract is an instalment contract, Several decisions recognize
that, in an instalment contract, the aggrieved party might act under either article as to
future instalments, Finally Art, 79, which is in the nature of a force majeure provision,
may relieve a non-performing party from liability for damages if the failure to perform

was due to an impediment that meets certain requirements.

(Key Wordsy) CISG, Suspension of Performance, Avoidance of Contract, Partial

Avoidance of Contract, Impediment, Failure to Perform,
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