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2L A% WAdE FdF dEE T gl AgRAA o 44
3 T3 2437 S A S Gas), AgGaa 3 A% 9
T AR oL Fuste] A% - w1} AAYE wA) 97 )
A o] &Aoo 7pzH uld] 7)eldhD

2 A o] 2 ddAPHY Fold vlFe] FAAFAAG gle]
FelAolix oA APy AA9 me] FFH FAAM uEAH
ez AN ke AME FA%E, 1 AA2A A EAY
3](Commission on European Contract Law : ©]3} ‘CECL'2)¢l] ¢]3)] #}=]
o 3 A< 9 A (Principles of European Contract Law : o]3} ‘PECL’3)
o] AL FAse] HA H9), T A% (contract liability)ol] 3t
PECLY] WA F8A7E %xﬂiﬁﬁl%w%wﬂ WEA AAZA FA
A1 9141 3] (United Nations Commission on International Trade Law :
o]3} “‘UNCITRAL)el] &J3} A E-Fvjv] A <kol| A3HUNE 2F(United Nations
Convention on Contracts for the International Sale of Goods : ©|3}
‘CISG’¥) ¥ APHEAA 8 3] (Institut International pour [I’unification

1) 93 &, “??_EH?%I%“‘«] ZFo]”, Towi=A, , 4193, =9 =eldista, 2000. 559.

2) @ CECL $]4A4<l dvl= ‘Ole Lando’ Zp9) o]E8 ¢43te 44 ‘Lando
43 (Lando Commission) Z ¢fA %ot £ ‘Lando $JY3°E 19801 B3 A4
A AHE A FINEAE S AZIE FAE] FA7A EC 943288 A
HA4-E kol 74*’ 7t 242 s glrhRiedl, R, The Work of the
Lando-Commission from an Alternative Viewpoint, Kluwer Law Int’l, 2000,
Issee 1.). CECLS /faAtA g g 3tae WEreE Aoz FAHE
okt A A el 4] UNIDROITS} Zo] AAMA Ao ofd 3 du 34 A
2 glche AojHol givt. F1E Bonell, Lando ¥4 $-& PICC ¥ PECLY
A 524l H(working group : WG)ell 25 Fejstzm gle £ gt}
@ "www.ufsia.ac.be/ ~estorme/CECL.html. | ; Riedl, R., The Work of the Lando-
Commission from an Alternative View point, Kluwer Law Int’l, 2000. Issue 1.

3) PECL <18 EU Parliament Directorate General for Research, ‘Study of the
systems of private law in the EU with regard to discrimination and the creation
of a European Civil Code”, Working Paper, Legal Affairs Series, JURI 103
EN, 1999, 6, Chapter Il pp.127~136.2 33
@ AES rwww.]us.ulo.no/lm/eu.contmct.prmmples.parts.1.t0.3.2002. 3 EE Twww,
lexmercatoria.org | o4 3lo]#3 e wle} ‘Int’l Trade Law’, ‘Private Int’l
Commercial Law’, ‘Contract Principle’, ‘Principles of EU Contract Law’
(completed and revised version : 2002).
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du Droit Privé : ©]3} ‘UNIDROIT")o] 2|3} AJetsl A AFALA| 2Fol B3
oJuF¢] & (Principles of International Commercial Contract : |3} ‘PIC
Coyste) HmA AN B4 - 2Rsai Ak

9al A2e o dxe Aot CISGE $ FUYSE 44
3 R ok AHA AFAS o] CISGY WA W 1 e
ke 94T 4+ 9E F12E ABHL, ol ATV ¥
A whdA ddAPEe Adg Fdstn yokx = PICC,
PECLY ) Y2 Yee FANEE AFHOE old) - 24T 5 3
E A7IE vlEste, o|2iE AW o2 CISGE T7te2 FAAA}

4 dlo

4y D % o] Aot AL A4, 2¥) “Vienna Convention’, ‘UNCCISG’ S-2
EE A4¥dh 2 3 o8 § o] digk UNCITRALOIA S 34 #HAE =
% ojs} ‘CISG'Z FUULh ke FEY A$ TATANAAFAFIUNG
o it TATAMAASIRIUNGY Fo2E A48T Qloh & 1k %
goboll oigh AlgdAAte] ASA oldel o HEsleAE AR AT HA
A ol8 ‘FAZE A RIUNY P o2 E43c) O CISGE v|Eso
W st e AdSe F 707030 th2006 % 71E). SEviehs 20049 24
179 UNd) & 3eol9) 719ME Mgt 5 I A101z2 ()3 94 2005
d 34 19 RE Fyyer $48go debd CISGE A EFurto A3 3,
S "l - A i SEEe AYE A
@ "www.unilex.info/dynasite.cfm?dssid=2376&dsmid=13351&x=1 <A A }=
of that Ak HA A2 @ B 3o J4E WAe)EE B 3 AF A 7R A
A &g Fuddh 7|¢Y AY T2EE9(htp)< P}

5 @ 5 #3918tz gl H95E felvelE 23, £ 6174 o] 8v3(2006
9 2 7]%). "'www.unidroit.org/english/members/mainhtm o4 Y= At =
A #Z. @ FA8E PICCE "UNIDROIT Principles 2004, 2 A|&A 22
ik, o]3} PICC A #E 20044 2u9 FA6) o3k} 7| 2A 02 PICC(2004)
£ 1994y 132 FEF PICC(1994)l| A o4 oisted ALES F7) - AAdshe
7|1 PICC(1994)%} 53t Aojrl. PICC 1 Ao glo %9 dAez HA
Ho] AR WA AAE B33 ¢louHBlack Letter Rule], A& WE
e FAZYE ofd Bl F&H dukdF o2 4§ Zecth @ PICC(2004) 5
B9 FAUSE 2 siAe 9#A UNIDROIT, TUNIDROIT PRINCIPLE of
International Commercial Contracts; , 2004. & W7 - A& A3 AAE
244 ¢}, “ TUNIDROIT Principles 2004, ¢ W7 - Y49 A@”, T34
Fat,, A25Y, FE5E9AFE3, 2005, 02.

6) AkAQle] #3 ATHAE a7 =t o3le] sz e Py Ak o
TAAE Eisld AFA & Aoz 3 A AdHd A3 JTA Qe
PECL®] H=lE W g3] AA ] 813t ok o Y82 o]3 7 A3} 2y Ay
A7Y HAE Faidd mrsdss Fagid.
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Ao B FAHLH] AFAY F735he olalo] wlat Ao A4 . S
42 5 de AFA AVE mHEstza e dF9 54¢ T

7)ol A Ayrd, & CISG ¥ PICCe) #g 174e] Agd+
€ AR AT A2t AAEY 9ge] Aot} 2 wjA s e
A - AFH AZelA 33 e AF GAA 2 A - 959 gAo &4
= T AR A 93, BAd e Ay UAe d3A
o] 9l UNCITRAL, UNIDROIT, ZA]4}4] 3] ¢] A (International Chamber
of Commerce : ‘ICC’), CECL & A|7]79 HFHal o] @ o]z 4
B A - 23E FALAAGE DY 9 RS 543 el A
g fAo] EAs &l 7]l

A 2kl AR WA 4 m= FAAE Bold] glo), Z FAAH
HEBRERE), SAAPLEBEGE), FIASEHRY), FALAEE
BEEE), SATAF@ERESED), TA AP (BB, =4
FAUFEBRESESR), TASTPYEREED 59 Foplx oj&x A
A9 Wifo] FE3] AT 93 FHo} 1T Aol thgre]g Yol

obd ¢ girt.

Y=o ghgol Aelet. olv] AESH wish o] PECLE e} o]
2% o4Hd APYRHY B5e BolT e B ol TR 4

>

el FF 449 Apgezne) FA4S Fusn QT st g
24 CISG, PICCS) Welajy 2 FAAA 28z 2 454449 2¢
weh 243 B4t FA FAAN] YT AGIAA 2 AAA
g AARE & sle wlwyA d4o2A PECLY 42 YA -
AFA AZH A% 2 Adste wlrh & Ao slddr.

ol AejAel Aol FAAE E £ ATE 5AT UEY A
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A3t #HH, 17t CISG, PICCE FACR /A m& 43 BA
22 P AFHAE AT glol, obe# FF PECLE A%
o Axgle vlayd AFAHE 22 glo] FAYR F g AV S
HE g vk AdelA 2 g9E 7 4 JE AoR A7
SA4d & Qe FARAAGA o AFGAR T A2 TE o
S AAe) FEsz HA o5 WA EAA A FAHORE sy
5% 5 e A A APHLHE AL AFALY W9 el
A A3 wE - 23804 s u), o] 2uE wa d7Azs} ARA )
e 5 e B ol FF A AN EA
MHEME] 228 AT F5A7 7198 4 de vl 29 EA4 8
gl

P2 ged A

1. wAlEZoe Al e SLHTFEA CISG

a7t =tA| A AFA < (international commercial contract)el] 9jojAE
3 AAH AT AFFaat 2 AAY LA wa} AAHA R
o 71t B3 ¥49€ A (practice) I Fr(usage)e] EFHo| 9H
7hgell, 7 AT Wgo] AL AA(ZERE) 24 44 QxEe 4
S5of o] R 7 WA FEHE Fud 4 gk

a2 AR el g WA P4 gReE Brstn FAN
Aol 4t AFAAL ol & Exati Yolrt o]F AFH o uR

gl dxe ZdahA] dstd g Aot 2AsW A =g A
Ael, ol 2H™ A4 A4 2 A4 T, EAHAL 9T 4A 7]
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32 27 FAAANAE FAAYA Qo] o 2E ANE FAS
Ao 224 debg saa) 92 AAdA, ¥NE A2 e Az
o chebet k8 AR $go] AL, dEskd shb 259 ol

o FAAFFY G FHAE T2 ANE AGAA G T A
A 3 Fg8e g xHo|gu(dAY UCP, Incoterms, ISBP %), t}
2 e FAW s A B HELS] FHEE T A
NE FARA T g FAHAAY & AT =He kD

o] zo} PHEE AZE T8, 12yt 5 EHE /I ] =
o] FF3] AN WAL FAGAH A slo] WE3hete] fol3A] UL
A AR E Zedste] AGAA FHAYE FR3}A, ofd HA
7t HEd FEd wE A4S A dud $ e 34 7EE vh
3led, o2 Y A& - UL FT3e FAUEY ol HAFH R
33 4 ole gEA FHAEY Z2ALE AR A B
ohel FA A% slo] FEAA - WA A - A TS FR
3l7] 93 AT S| o] &M o g FrE] o Fo|dr

24 ' 92 A7,  FAAA T AT FYHAA 44E 4
3l A324] UNCITRALe| ¢4 Aot CISGE ]2 tgd 4 gl
dWA TR k. F d¥e vFo] CISGE A2 t& 7ok HA
AL 2354 5¢8 T2 sl Azl 23 FAA 28 AEEA
a Aol AgA AR fRveEE 283 A AA 7075e] o]
HlE - 7slEla gle AR FAEGeEZA AHE A ZEAY
CISG7} ZAAAH A ool FAZFFvo #g & 7P 43T A=A
duiezA FHrlEa gl olfe o] WEelthd

a2 CISGe H4HNE FE Sz ok A, & H
AAE 2347 glol 2EA 2 d3iste A0 dalAd= %=lA &
q& o) FA Estxn gle A, FAAAH N el AgGAR T A vt
olslo] wie} CISG A4 Y/ w7} 22 abe] 2AA gleftA o]t

l

7) uted 2, T2 g Aoky  SAANS Wl &, , AT, 2005. 25%.
8) Honnold, J. O., Uniform Law for International Sales under the 1980 United
Nations Convention, 3rd ed., Kluwer Law Int’l, 1999. Ch. 1.
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2R AAA 2o 2lof fEAckEdAel BEdz| 3

S A, A AAEAY AR ARFATE 2 A
22 74 A2l AHenE 434 Al Ao e
4] 248 Qo she A 5o HAE WA 9]
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2. CISGOl oigt B33 FHoZA PICCS PECL

279 CISGE FAAANAY WA 2L 328 5 e 7
2 gA2A 1 27154 98¢ ASH0E AT Ue B
AkFatat 7 Arity ol e HAFHoE FFE F ol AFA U
WA AR sukezAe A4S Axs sta gl

oy ok g9 7] AFE ukel 2ol CISG] WiAl" A=A A
2 38 9 133py] 96, Al oS 234 FIUE TRy o2
¥ CISGY 239 Y(gapfilling roley& AF3t7] A3 AFA A=
As}7} o] 2} UNIDROITS] F=3fe] whaidl PICCE & 4 glch.

PICCE Z-3ellA S Aoke Aze] AASAY AT A
238 4 Uk 94 715024 B2 opieh vk FARAIL 9
of REEsl A4E 4+ e FPHClLE HANRY APy
24 27154 9%e 9Esw i, 442 PICCE 739 e F
Rl QM E AAl 714 ge- el Yuked A (general principles)o. 24 A
RF Ao o}de] Gk 27)5L Eno)3 gk AT PICCE AAA
A Aol FALAAEE Ao 2Zbd et FA|gPeka} 7
o 749 gle BAG % TAH WEY Aede] ZE oA AHEst
o NPT A A BRAT 2 B FE) 9T WA
nloluiy fekel] g wo] A ujA] g it AgAH A F&
7] 9% FASAAGEFEA AL A QYA AToleh, '

g2 gHo g o)ityt 72 FAEFWHI[CISG] WA FAAFAA
[PICCIo| &gt Ay nlefad FRAATF2Y A4, T T34
G AHEUOY U AL oo ur FAFEdEY, 2L

9) UNCITRAL, UN General Assembly, " AJRES[60/21, , 2005. 12.
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AzbelA 2 A gER 258 4 9le Ao] o 21} CECLY| 93
&4 - w3 PECLo|t)

PECLICECL}®> 4} %7]A1%E PICC[UNIDROIT]$} A}3 A3}
dUAE 23 #P9 A s Bistn e, o SHW o /)7
3] b 35T 4 TFAYIWG members] AeJ3 3 9t A, 1
A3t & 939 FHAA 2 2ENLe] AR S fAHE
Z57F A she AML 5] o] & S

A g dW2E PECLS 1 efAo] f3jApde Edsls
2437 43 AdelA iAoz 99 ud 2-oldd gt
off, A} 3] ﬂl‘l]fﬂ’alél BHeA e ke £ WA 2 Y= 7

< F¥etd =29 AdHe ddd 2FoEAY AYE A
1 A3} PECLE PICCY 7535 7o) dulld o 2] CISGE B3%
T e AZF R Bk ohde 2 AAle QlejME PICCH Ao
Brp Adsty FAHA FAHEE Bhsa g7l E &k

o&# PICCS} PECLE 43 gl $U9WA durd o)k cut of
AL o 717 g waE 58 FAH 2 f3APEY 2ol

sdEe § 5 gk AT F 93e A7) Aol 54 27 Y
AE FHRGo] WFe] AFTro] YA e Ao ek
PECLS W) 337 44402 445 749 o= #447
£ oohlz, 3 W4 Auage B wae YA Ue] FHs
su gleka she, B 9144 QuEEozAel WA 524 WA
o gheh] PECLE 3 9y 893¢ Fajol 4 Fojg Fus
AR WA NEATA 3 24T BEANE T2 3o oz

3 o %xﬂﬂﬂaﬂ WHeE a5 e

10) 2004 % 7)1 JHE 4 25700k B 3 AlE Al AR Erlelel, 32
°}ﬂ°l’ Frhdol, Eol7l, mHAlEYelfageiulol 5T 718)E duste] %
it} ; "www.eurnnion.org | .
11) Lando O., Beale, H., Principle of European Contract Law, Prat I and Part 11,
prepared by the Commission of European Contract Law, Kluwer Law Int’l,
2000. p.191., p.420.
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IYdE £33 PECLY 3% F3AAAAs A dA 7+ 4
A AL et AR 9¥E 23 o], TS P
A7A ged 2EoE2A B A g °4LH HEdsE 4
HH Tz, A Hd HeA Z1ES A AT 5 2 24T
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z, kS
A 71eE ¥ g2
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1. CISG

Y CISGE A2 Fe| 4T WY 9% AL e 74

12) Lando, Beale, Ibid. ‘introduction.’

13) s87d A HL WA w= o] WAA deld 243 H4715 we} Ao
2 A4 - A A So) wEEle] oo Aget WEEAIAE AT
© BESAe] slek wieba A AL AkdA ARt 7 918 FHoEH del 9
AHZ gl ditdAdd e Estm, A A HA I 7t AL - QAAr)Ee] M2
o) sjet. o] 24€] 2922 o)) 7)**"—‘1 e #2 e B4 2 ApAERY A
FHL 2 7)F0] f3HT A F54e) gt o1 F Eﬂ"i @ gulANA = 434
L2 A 914 2 A3 7l%}°4 AFAZE A AL A}, 28 A
FAFA e gl Akt P2 ol WA MY AA| g3 e 2L g
TE e ARE FA6 Bt glok ot pedolSel) gk wiskaly, BAFA |
AE A, 54 del] g A 5L W) 2l g ARz S5
webA gkt gele] web fag Aloke] AR A$ A%AAE A 2

oA HIEH, AW EARA|, HFI G, wlFA P9, ) FoarE wA
3 WA AYE FASA otk whel gEPAd e AGARAL sty A
el dALole Brsta A A %i°l IS 71 Aol A9
$keg ZrEe] Addt 71]‘4111@*‘4 Ads A glek A GudAe} vl
sl dEHAdE A9 475 F gA) Zdﬁﬁh Ae AelAo] k. 2Ad 4
A AAH Ao 9o ?‘QE} F e AlHE A%AA S 98 ZAHAE
EFFeAY A%, F AR 2 ol gyl AY glo] AYTAHAE °‘«li-’—- 7]
& 4 deAY of¥s} Aol ; Famsworth, Farnsworth on Contracts, 2™ ed.,
1998, pp.345~394. ; Lando O. - Beale H., Principles of European Contract Law,
Part I, Part [I, prepared by the Commission of European Contract Law, Kluwer
Law International, 2000, [‘Lando and Hugh(2000)']. p.192. ; 744, M)Ak | |
Hedal, 2002. 98~1009.
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HA 7

|2 5E Hli-‘ﬂ E}%«l éﬂr° tﬂ & 0}‘4 i 9474”«1 H’r% *J-"%
8 ALolzte WEdtel F Fok A whsle FAAHe] At
A& WA AT 2yd 45309

Pﬁdtﬂ CISG% A A FI FAFAE BHetA] g2 Qe vl 2
4715& At A E3 dAE HAlE
I 9ledl, olE Eﬂ‘ﬂ ”°l"%% T S 4T 9lo mEFHolop #
HA fFez A 753 hes WA JIHHATZ, (D]1O

A= CISGH AAL M9 =724 1 Fxo] o4 F o
YL A= glx, 28 &5 AdAA A Ade A
Ao} Ak & e FANA A F4E FAE 4 U=
B JFs Mg dvle CISGr/} 7|23tz gl dikdZ e A
3 FHRAHRFFHLEA ATZ, (2))19 upebd CISGA A9 3-&
T gl AL FF 2 239 Mo slAMT st} e A
ii, g2] CISGY e =& FAZEd Aty EA& s4sle
g delA ALEe 94 ofvnh. ustH CISGe Aoh4-e 4,
A%z 4, AFHEY FAe glo] AL JFaA dere
4AE F432 ] fEelth9

ohik CISGY Al A& ofe} FA9 A 7127 HAAT dF
o] wtedEe] e A9 me AXE BEdle dudFdezy J)F
T2 dfs w94 & 5 Sled,20 o]Fd™ §el4 (reasonableness),

ok:o et FlO o

>l

U

14) Farnsworth, op. cit., V.

15) Farnsworth, Ibid., M. C.

16) Keily T., “Good Faith and the Vienna Convention on Contracts for the Inter-
national Sales of Goods”, Vindobona Journal on Int’l Law Arbitration (1), Pace
Essay Submission, 1999, pp.8~9.

17) Keily, Ibid., pp.15~40. ; Felemegas J., “Comparative Editorial Remarks on the
Concept of Good Faith in the CISG and PECL”, Pace Law Review, 2001, 1.

18) Winship P., “Commentary on Profesor Kastely’s Rhetorical Analysis (Symposium
Reflections)”, 8 Northwestern J. Int’l. & Bus. ; Pace Law School(CISG Database),
1988. 623., pp.630~635.

19) Honnold, op. cit., pp.100~101.
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5ol BEWR 2 1 42 HBIHsHl B 4T 279

47 8 fair dealing) $3} 2] 594 T 4 A& AdE Fo w3
2 ole 543 gelde de FHeA sk AFHE 7hedl CISe
Wl $450] 9leg 48 4 ek

<

2. PICC

PICCoj A= ‘A4 2 FAAY (good faith and fair dealing)el]
Bejo] WAALE A iR, Sa FAAAE A8 Aol
tae el FAReE +58 ¢ A& 712 9 Avahe 9
Ho) oz} it FAAdNE B4t B ol Yo +49
2 o PUAD BN JRUHS ol o] A (preamble)o]
A BABL gle whek Zo] FAAAIA e [ dubd A, Aol A]
W8 Qua A oleke Aalel Jsto] AR Gk

PICCE ‘E-A A3t T4 (negotiations in bad faith)3} A& sle] o A]4
L2 Ak AHrEel A" 4 da g o]l2A X3 A s
A9¢ A7 ek FR4 AHALISE, O G BT 24
A ZA S WY = 24E 7 Afode Ao & &
o dsted A& Atz FAGL[A2.15%, ()], ©] A5 £ (bad
fit) S A FelsA) opIF g AL ZHE AL A

20) CISG A7z % 16(2)(b)., 21(2)., 29(2)., 37., 38., 30., 49(2)., 64(2)., 82., 85.,
88. %. ; 'www.cisg.law.pace.edu/cisg/text/secomm/secomm-07.html. |

21) @ #elAS 238 4 2 4 FAEE 8(2), 16Q)0), 18(2), 25, 33(c), 34,
35(2)(b), 37, 38(3), 39(1), 43(1), 44, 46(2)(3), 47(1), 48(1)(2), 49(2), 63(1),
64(2)(b), 65(1), 65(2), 72, 73(2), 75, 76(2), 77, T9(1)(4), 85, 86(1)(2). 87, 88(
D~B3), 5. @ A AT HdY AA[ERI N Schlechtriem P,
Uniform Sales Law : The UN Convention on Contracts for the Int’l Sales of
Goods, Vienna Manz, 1986, n.41. ; Frans J. A. - van der Velden, “The Law of
Int’t Sales : The Hague Convention 1964 and the UNCITRAL Uniform Sales
Code 1980”, (Some Main Items Compared, Voskuil & Wade eds.),
Hague-Zagreb Essay 4 on the Law of Int’l Trade, Hague Nijhoff, 1983, p.52. ;
Bonell, Art. 7 : Interpretation, Gap-filling, in Bianca-Bonell Commentary, Milan
Giuffre, 1987, pp.81~82. ; Homnold, op. cit., p.101.
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Sdte AL Az itHA LR, )]

PICCel|A 41945 FAANE & - 4AH o2 et FAo 39
g JdutgdRo g $857 91y 2 T Aok ATA(REE)AA Ak
FAAL Egdtelol & PEAA oA o)F W stn gk x
AdFAAE 259 A - 59 Ao 9loA F87 2] Balo
Foeta o3 A AAT 279 BEe42 YA FAAHRY Y
Ag AT ANE SHA48F, (1), ()] Hobr} FAAF 7+ Aot
ol glol &AL o] JMdd 7 2sl A =& AL AdzA
<= A2 4 JEE FAHIZ s B olAR10%, (D] F4Y
& Ze AR 2Ad g} 4498 AN g Al
YHHEE g Ad xE 2L WAL £ ARE FHAA WA
WElst gl B4l UHAZ10Z, (2). ; dRFHEA AT.L6Z]

279 PICCs= CISGe] glof #HA 7t oste] o]s|dA | we} y&
B Adg A9 71EE s, 45 CISGE B3 (gap-filling)3}
I UeH A A AdE wrh FAsste] FAAE selA @
294 A 71Fe] = gle dutg Aoz s 5eta gloh

3. PECL

PECL®] &4 RFL& PECL B o] A-8-3lA sj4 =l A= oo}
she, B3 AgAA 9 FAAY, AdAA wHgdT FLe 9ol E
dA A9 FaAle] me{E Ao} & FA L icHA1:106%, (1]

Z3 F4-2 PECLY #47)1FS AAGdT ek A4 CISGY
FANLAHT2)FH FAA¢] dS5& A 4 9l %k PECLE 4193

22) A A e A9He] 48 74 2FE 24(2))., 2.15, 2.16, 2.18., 2.20,,
3.5, 3.8, 3.10, 4.1(2).,, 42(2)., 4.6, 4.8., 52., 53., 6.1.3,, 6.1.5., 6.1.16(2).,
6.1.17(1)., 6.2.3(3)4)., 7.1.2., 7.1.6., 7.1.7., 7.2.2(b)(c)., 7.4.8., 7.4.13. So]t}.

23) Farnsworth, op. cit., 0.

24) Keily, op. cit, 5, d(1). ; Famsworth, op. cit, V. ; Magnus U, “Remarks on
Good Faith”, Pace Law, Pace International Law Review, Vol. X, 1998, pp.8
9~90,
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Z129) o] 7% AgHA B FAAN Bt Aol Paht 7 o]
Holl glo] 7t BaAbe AL AR FAANY Aol de} FFstodo}
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deh FAFLMAL201Z, (1] Ao PAASE o] 22 wjAa}r)
U A 5 gobz ddstz oA 1:201%, ()]

249 F A A9FE& PECLY dubdAozy odF } A&
ofvzl Ak AF - oldl - ZEHAZ Y AIA AulelA
TFH A FAR 3 718 o Fele g HEs s %lﬂ‘r-%) = &ls

23L& K1 ALY 2AF A Qo] 7= A% 2 At
At FE7} HE Ao H4ER] G2

PECLd|A] A1918.& FaA spdez oAlo) 9ol A=A} ZHA
ou|get. dlAdd FAA Pale] glef o}FEl o]elo] FoiAA| o A
AA dhit Al S A A 2 Yat d48x den 1
of IAANE AAA 2 Foshe AL FAAY F5E o2

8 PECLZ 1949 fA/de] 9leJA CISG ¥ PICC7F B4
T %A 92 3e]Al(reasonableness)e] 3t WA A FAL B4
A 40l glek. PG AE ANT B9 e A7} FAR 4
Z stllA FelAeleta B 4 9l vl o8] gaHv, 3] Folo)

o

):]

2=

Mr ol fo

off Bl
& B oo o

3'3{-501—'1'4—?-"4

SRS Bl slelAds Ak AAd 24 aeln AR A
A E ARG A el Bast e} aeE ool oy FAST
Stk 1:3022). wh2bA] AEFAAA dFEz gl R B"R
Nd& 4l glol 2 =8 71EE AL sle 4] sk
=43 PECLE ojete] wipidte 2ol ASzygdAdae 3§34
7b 2o FAA L A o)2Hd FARAEL ZHY AF 7

25) PECL, . ; Felemegas, op. cit., 1.

26) Pelemegas, Ibid., 1. ; The PECL Official Comment to Article 1:201.

27) Lando - Beale, The principles of European Contract Law : Part [. : Performance,
Non-performance and Remedies, 1995, Kluwer Law Int’l, (Art. 1.106 Comment
E).

28) Lando, - Beale, Ibid., (Art. 1.106 Comment D.).



282 gBAR

g ol2A Rg Aol ds) AdE AA ooy WASAA
2:301%, (D] FAle) Al9A4A 2 FAAN dste] 2A A 24 &
T2 PAbe Al ¢ %‘Hﬂl ate] AE Faol drie
Aderls F7hta QlehA2:301%, ()1 ©] 7 AAA 2 A
ol Histe A4S AT} ”FH“JTJr Fel o] AAHT o= glo]
FAE AAAY A%dte Z52 FA ATHA2:301z, (3)].
w3 PECLE A%AZ A due] o3 a4 A& Ao 3l
¢ AAstx gled, § Aol “ffﬂ AR StellA A @
9 AT Fo4, 2 A 2 A ARFA A FstslEA
o, F AR AAl AEAA —‘é——% e o AGE oFE
AAFe Aoz AR o % de Adxgez d4dd
Aol Akt 78 HAATE ez st A6:1012, (1]
vholrh Babal dube] A :’J—%X}ii Sl &% 7] AAt
o) #AZ ARE RS AT AHE He HAAdA x=
o2 gz A% Ay Ad AFste Af 2 Aed AGY
85 WA= AR ZAFHTtL s, opi Adite]l 2 Age] A
Fatx dre AL A 2E £ UK Aol FHE A5l
agjabA] opysicky A& §l71= seA6:101%, (2)]-

Oknruilzrﬁi

=5

rle

V. AlFAAAI A-EAANAS 9]

1. AlAZA ghAloll A 9] I gl20

(1) A 2te| MR

EA AL AR FA (culpa in contrahendo ; fault in negotiating)o]z}

29) Klein, op. cit., Ch. 1. C. ; Pamnsworth, Farnsworth on Contracts, o ed., Aspen
Publishers, 1998, pp.349~363. ; uted & “AlGwilst wAzte] Al g v+
Q) wo, T, A124, BF9IF 0L, 2002, 08,
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F& AGAZ S gxstz Qe AR T AESAAZTE AYAZ A7t
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of & AdA] 2 A& Fi
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Ao YA, ofet AGaANFA7t AAR AS Tl E}EW
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_9,

o
o

sufot
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£33 1o ARAAA FAALE net 9AF 45T e AolHol
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gl weh FEsE Aolgo) EMAAT, dFAN slolA] Ackapat
AR 1T AT S R B Al St A
FAZA AL B ATLAE FE W) A2 b2 WA A7)
gt BET A A 48 AAH ke g

() =H SLA o Hstol M KX

FAFIAPE T Aol 4 CISGY A% AGAAA 3
A B WHAA Aol EAFA ek ot CISGolME A
A wbe} o] F HF ATZ % § ok U A A A FA)
de T3 dedHT e ot A 58 2 AYASY BAE
4 4 e +34 WEE A gl

oo ukste] PICCE 44T 2Ald w8 £A4AYE FA}T e
Bt opzt Aloabat %r stojof & 7124 9224 A94A
2 FAAN B¢ FAE 23k ddGLTR, A2.115%, A3.10%,
A48z). =T AYAZLE AT ZAHAA A dXF £l AR
A5 Mo B3 Aol A% MExdE Had ¢ YEE F
d A, AYHA glo] A%d 2T uFd e

£ 7 }6}"4(11]6101"‘), AFAZE 4T 24DA
AA A ﬁﬂ%j-f‘— A7 Bt FAALL & T2 ok
AAe glel AGAZA FAAY #HT AE
AckdqtE el Ha %1 AN 2 le AL A wA el A
AR AR AT HA AGS M2 Aelsht, 1 ¥A 7E
LA 2HHY YWELde dAR dWYE AAsz 93, o]¢ CISG
€ Al 4gT FAIEE B8 AAAA AAAd F2sa gl
201,30 PICCE AGAZAAD FAAYL HAA LR A3 CISGE B
Fota 9ladh, PECL2 ofete] Wil ®lste] wel Adug F4&
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Bl BEY 04 /1FE LR kT e ALY Folth

2. Al°ke] ArgAlellA 9] <]

(1) CISG

Fokel 977 whlo] I3l CISGoAE 83 Hoko 7)o 2A
YALEAIZ} 18] iz 1 o]AY BHAE HAoz doof s A4A
AL)7t F23] FAAolojof s Fito] = Aol o] F&H}
TFEAE FAL glelof && FAsT doHA14Z, (1)]. o] F
TFEAe] ZAZL e A @] %Y o2 5Hn). g
3 P 1A 5Yo] e AdL $do] EAdE AL A
444 5 g A% fust FEs
&9 CISGE AU A3le} A4g Pdstz Uk T YA EA =9
Foo mzEt Jogo] AdA =g A = =23 A B9 i
FEAT Af 1 2YL AR deviy AR me A HY
Aol dajA FAZ YRAI5ZE, Q) Hebrt A Ase o
o Roke] o] wAE Fo AHE AL BT YA 162).
Sl B3ted CISGe $9& SEstze glov F7b- A =&
Zle MRS da gle g it S Hok] Adolx =} oS
Aoke] Aotx 3, ot 94%
A
3|

2 e ofr = N

o

it
£ 2o gl a3 A% =

AdAA #gsE AN o hg& AR Bt Ao of
e WAL A% A 4

7
Stk AT HA% el aug o

30) Homnold, op. cit., p.95., pp.100~101. ; Schlechtriem, P., Einheitliches UN-Kaufrecht,
1981, S.45. ; AIFA o2 ATZ.

31) Bonell, An Int’l Restatement of Contract Law, Transnational Pub., Inc., 1997,
Ch. 2~4. ; dAFA A E A2.1.15F, A|1.7Z, A3.10%, A4.8%. =,

32) AFAFALE A1.201F, A1.2022, A1.302%, A2.301%, A2.3022, A6.101%.
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3] CISGE ofe} Addpdshe gl Jg3t $3AA 2 o]
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_mn S

$e Ade] Ae 34 2 de FHE 953 AAA 4x e
540l sloh dEH= FEste vt o] PECLeA = A% Fitel] o
A Hx AZE A% FEAHE AT WIE e, o] FEW A
# Aol «]6}"4 94 AAEAT} Yole FET At Ajez 7
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2 P9E FPFeEA FAE 2AE 5 de de o2 1
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(2) PICC
PICCo| A& CISGo|lA 8} zto] AeFe] 7|Fo] Hspe] A3
U, ohet A A9 A, & 19l mE 1 oA EAdelHE
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ojo} Zrhu HAIE I ch(AH24Z).
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33) 2994, “UN Soulsigatol ] Jofap Hoke] §9f Fol”, IS4, , 18
Az, FFFA4E, 2003, 6~77.
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TSI e SA] ArHA2:202%, ()]

PECLAIA: W74 $49 e urp FAstst] Jode] Wee
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el 47 A A duokRe AAsE AL Assa B
of 2% A4 E A%e YFUTL se] o5 dubokdto] AdAew
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A3 F53e BE HelA A d82 48 & 9 mAsn
e EAo] sithA2:209%, (1)].
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I A% F54 gxst glge el AS agln asd A F
&8 gn7t §leE SA AdelA 2Ag A Alde] AHIA ¢

& AR 9 eHA2:209%, (2)].

&d FHWAA7)9 B3 PECL(A|1.9%)& PICC(A1:3033)4) B]3}
o] EAle| a&?& TFA 9le] dF Aol AAAE Rolx glEd], 2 W
£ 4 A F3] BA A8 =2 E Ay glov, PECLY %
3 4 M dub Fapake] Eolgel] oA aFEHE FAv A2 LAl
FAE ALtz ik & o PR A Bold S ol fE FL
Eolgo] gejHor 1 galtel & A Wi FAG A
+2 2 B2 AAd wesAg aEggd EX0) A A2
AGEAY & =232 Gokvia stejete e AL 29 2w
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34) EEFE 943ty e FAYE A13032E 18, 7 AAHA1:3043), Aok
AR (A2:2032), AAAA 7 (A2:205%), L3774 HA2:206%) Z

35) Aozt ﬁl%ﬂ}»}x}# F2g ASEAE xt 1 HAd A} E2AF
AS e Al Yxe o A9l xdde Yo R Mdugd. o] A4
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(1) CISG

CISGAY AFHA el gt FrAYL 4 dAA FAFTLEA
wjele) o] PAFHe] A=, ohut Fa o Rt BT A
de AT, HFzgde] FAH L2 ALt 223 A
Ae o]FY HFA FAsLLE A F gtk

CISGell A= Zolddl oF7t FoldAE FAALE EAA ¢x
A xFAHo 2 g3 wuA gAY BE gFE Bold AR T
A=wAT9Z, (D], o AEFA WA Eold & 4 Sl weAY
AR 78 Y5 AR AR T2 sie BAC sl ol
g vzl AS EEY dx g AFaFd A F(A302~ A
34z)9} EF9 9AA4 2 A3ZS A fF 4 (ABSE~A44%2)
2 a3ty 54 524 EEURY o5, ‘MFILFY o5, ‘AA
sule) o, ‘gFe Aol A% Y A Apede AFAT
A (AS32~AS9Z) AER A EHEe i 5725 (60
Z)E AGIAATL A3 drtaA e lsted A gl

dubd oz EF A=A F9 A riEd A HIWAL A=
3 AYGAZA o9} AfolAdd 47 FUAE Fu s}

2 o, A e EF0) AL H A%
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A3 QeHA19%, (D]
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7tgell, 7t Akl AR 3 EFolzty sijE ofv] AEs} 3
A et oA g RS AP oA SGAE o]d At

TAWEE Bh3ta eA61%, (HB).

CISGE AEF AYoldat sl3old oz FH3ne glov, Z3 o
Eo] AGHFA ¥ A 23 ot dut FEAE) A7 A
AN (A302 ~A]32%, A342), YEALE3IR), AEA/(ABR)E 7+
Aot FATEF] dxd A4 FAF FASEE 9As 2 9ok
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< =l Ao o] @2 AT AR Afel dFd
Ae sk dAH 130 HYdAA ] 275 e G g3t
AL slpalel dubA A<l Ss) PabE = glom dFgARL wig
QA AT J5te] AAH AT EFstm YA & gla S
ARTAL e o AR FHE 5 doke A ol

4 AdsAd AF AL Aed vkt o] AgaA T HE
st wale Azl RS WHALR FAsL glovh® el A
AAe mel dejde dBHez FAHRT gl 540 Utk AdH
AL x| A FAWELS JFaE BT, I AdelA
i B7bs, 7lE A £5, o] BE Folth(A812~A|842).

(2 PICC

PICCo| A& GAtate] Eolajo] 1 Aple] BA1E vlod Aefd 7]
3 Aol AGARA B Aele vy we Fy wm Ao 1 A3
o] Moz Y 4 JNd AdE 2 o] 4Fde A

Fol ®wAE 5 9dFE A dHATLTE, (1)]39

o

36) Honnold, op. cit., pp.310~311.

37) Erika Sondahl, “Understanding the Remedy of Price Reduction A Means to
Fostering a More Uniform Application of the United Nations Convention on
Contracts for the Int'l Sale of Goods”, 7 Vindobona Journal of Int’l
Commercial Law and Arbitration, 2003, pp.255~276.

38) A =l AdHAA (Hedz), Wl AFHAR (A49x), AFHA
FA(A262), “olq7] A Ak A (AT722), ‘F@o|PAL HA(AT3Z) 5.

39) @ & AL CISG A9z, & & AA34s dA8e FAouk
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ot Eold wababe WhEA] oo} 1 Aelrt AP o35 H )
Qo) Aste] Aol A FA e o} & AL 1= £
gk S8 AGrALE WAt FANA @L AS g

A 4 YEF 1 PAE As AT LTIZE, (2)] °] 8
AeAe HER FAST 9id, 2 UEL ¢4 EXJ) &

A AR AT ujy s PYaE & ‘}10134

e AoA =2 wo] ZYo] WA FA& o]F u

FE F3E 9 me Pe A9 G $HEEA

of 222 FA}T ch(*1.10%).

Ao} Al<l(declaration) - &7(demand) - A F(request) L=

«] ARe] %Al’(any other communication of intention)2 ¥3}
=3 QrhABF4 .24 PECL, A|1:303%).

PICC°ﬂ Aol EFY FATAGFTAL g w5y FASd
< A Ay ]‘rrzq:r"i‘.[ﬂ]"-l‘—r;ﬂ?}ﬂ‘rrﬂ?‘i’;]c’] ‘%_Zéﬂ:ﬂ_ o] %
&aulat 24 AgsiAd At At o] AS 2|
de AAEFFATH - FAFRYA A - Bg?‘*”ﬁ%?li“é'?‘i 50l
g, Fol¥ AL CISGe= 2] AEFF-AFA o S Bol
?'SB’(fundamental non-performance) $7& A —9'—12] A et Aol

Fol A AGrAY Bebe] HAZRAL 3T AAe] A<t
E%Eo”é 2 A7E vl BRI slelef s, 1 Bgke] AlA o) 231
Asta, ‘Folg& 3 A F Bk AL A dst gled,

=}

]

rir

U
-

to F

s
=
Z

meh

of

X,
rir
-
rulm

BL o ot o o B -t
N o
-
= ol
= 2
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oo
%ln %o
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ofm
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e
N
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CISG A79z)A AL sle Aol d3E 4 sle ‘#l 9, AAAEE
A-AF - FF ), AEA - AAA AGEA N7 " - 25 F0ed 5,
A Aol(4 - A4 - +29 FA = AT - AYFAHA %—), 7eb B,
Sedke] 44 54 E 4 glth. @ Dionysio Flambouras, “The Doctrines of
Impossibility of Performance and clausula rebus sic stantibus in the 1980
Vienna Convention on Contracts for the Int’l Sales of Goods and the
Principles of European Contract Law : A Comparative Analysis”, 13 Pace Int’l
Law Review 261, 2001, p.267. ; Flambouras, “Comparative Remarks on CISG
Article 79 & PECL Articles 6:111, 8:108”, Pace Int’l Law Review, 2002. ; 3
a2 - Ay st “TATEE ALY A B JwaAr, TEAHE,, F
A A61E, WFYE, 2005. 69~704.
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3 Rspe] FA BAH e Z+E FI JUHATLAZ, (D@ ~(A)4O
obgd Eoldd B4 Azl AYHAY FA Lste] wiA A
ofysie Folgd Bt BAAle HYAAZA] 1 oldE FHY F gln
vol7h Bete] Akl A e FAAbe 1 Rge R st HAHA
woolz oldte] wAHAl R RE &P ohy o|PAAR A
T 2dE 378 A2E ERdHATLAZ, @~O)) °] ABf
Huj e AFALA Fa Bojozie] HYH Aoz dAsHAY
Feldoe 44 ¢ N &3, T &89 A A
AelA Fakd 5 U=S AL ehA7.442)4D 53] PICCH|A
HlEAY Ead ol §AH me AAA 1F AT EeidE
Az deE AFHLY FrAddteiol & Al 7422, ()]

(e

Ly T = B e

(3) PECL

PECLA|X & Eo]8& PICCY 7-ojAs} nt7IA 2 Aofad o] Fo]
o] FAHHA o oz FAse Za Eoldele WA T} AA
§lol ol A % At Qe olqE T Jlon Ak AT o
#E FRr] A% F3HYFE WAHE FASR oA 1:202
Z, A1:301%, @) ; A3 24 PICC, A7.1.1%].

PECL| $lo} Eoldle] digt 44 7Hed FASTDY Pate o)y
o] A2 A WAZRFe] PR G A4 Bold & 3 A
€ M AR F ok Aogr F4E 4 deuAs101z, (1),
ok AHAS A9 7E eige] Eeld o1 FE WeAhd o] & w)
At leHA8:101%, ). = FHE gt 2o old FAsE
HEYR 5 0 =23 et FASEE BAE H o) oA E L)

L
ey
7

40) DiPalma M., Int’l Contract Adviser, Vol. 5, Kluwer Law Pub., 1999, pp.28 ~38,

41) PICCA = &S “Bolde 38 Pl Al w4 =x &4 $HaA
oflgoz d& nE o]Yg waely, 4ol Bkdl nE A3 gy m
E oo xgsl: Aoz Aosz QYPICC, AT.4.12, ().

42) AR Folgo] wAE e Z-9(A8:1082) Eold gralA: o)gA e} Lafjuly

AT ALsty AYY FAsG dAS 443 5 gid{A8:1012, (2)].
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AATFAL AR opdta FAs T §lthA8:102%)

U Folgel Hajr= PICCY FUT FAWELE Bhstn A
TH(AI8:103%), 2] Fojgt Eolyd st 3 AR T 9l
of a#jEolo} & 270 FA Ao] HAE A Eold @Al 2
) e ol AARAH BFYH AL Qe S AR HAA
TS Bista A dHAT3.1E, @]

aFAR Folg gabbe] 3 Fsto dEMe bFE AL
AdE 223y A8 AGFATE o F2 Adubel Yste] WA F4
g AEA X FAAZR st F o]Pr)7t old xH A oAy
a2 Ade] FUF Foleo a|FEA ot Ao el Azo] A
AT o1& AT 4 A=EF wEEn 9 5o rhA8:104%).

25 PECLA wjqle] thet He]e] A A4z F437
Ho] AAHZ o]AA o Z dFFAY - Sl AAe] AAHY o) F HF
A2 AdsAde] A H e, g FlEedy AT ugde ¢
Mo g A ofitrh o] A4 FAAFAAE AARFHTH -
NAEFTAT - FEFFATHe] L5 2FHE Ao 59

PECLe 9le] olaie] RAT ols& 3 Hrlr|7ke Ashe £
A FAHL 23 PICC FAUWLT ZQ3ch(A)8:105% ~A]8:106%). t}
g PICColA = S/t o2 oA A7t Foisia] okx o3& it
AL AE S F st BAE Hllff 73
7b @A gold Bat FAAY] AGAF F AET FEE AAse o
© 28 A% F8F PAlEA Re=FH %Xéffh sle dL PECL3%}
A2F AL 34T S gl Aol HATLSZE, 3)~@).

i

2. ARWAYA AE3 | EET)

43) 1\} A A (clausula rebus sic stantibus ; change of circumstances)o]=t
—‘—ET l Ak Ad Ao gl B34 =5 2 PYF A ° AR o) B
g Alop Eol viFe] HA3] WAL gl HEPL e a3} U7 Aok
292 44 - A el A48 QFe) wake Fh ARE B4
A A A%k HEEANE AEE A ARY ¢ JEF wANAY £E

=
Y
Z
i

e o okL j_,

Vol S
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(1) CISG

CISGlAE AW« Ha 944 FAE& whaz A sk 2
QAT AARAG G2 Esfel Ao AR Qe Achhgel £ 7
o 99 goldo] 7] 4R wsh 2o A AuE Held Aol
NQssdeke A% A%AR A 2 ANE DAY £E o) o)
B ARE AT FHaE Aol FYALE /0D ¢ GArke A
Yo A9 AN ojue g rReld o AT F Yope &3
WA WY & Yo e FAE Bed dEdArE, O,

©:

tlo

AHalojof gttt Yelg Wl F AMHwAY 4FL A9HY FAH ALY
dHe RN HEHS FME EHE AsA Al FZ ALHT 9l APEA
o gageld. T9AT AAEAY ARL 2439 F) A4y B APYFY
stold el 49T YLl 2T 08 A4F Aol 71FS AR
A hed, olBeR RS FHLE EA] T3 9k ASE AT 99 59
detsh o] BAE QY MU0 Fu Yt AFE sk A FAYAA
o ogsRaN A AN JEE BT ARAA QRS el A
g PHE NRE ¢ QP F A8 D Ak $93} 4o bt
A He 23AE 248 5 e 7, iAo AFuAe] 4isy] A6A
o 2 Ageze] HwEd Z ALY A B4 3 =5 1 d9E
Al A ApA o] o] F3 Aol v)Fo] "3 WA sk, F3 A
AwAo] gAY A9 s Aol 7108 AHo] epeiof 3, 1 AARHAE
FARE dAdsA] PR =23 AT 4 ddd vAAAAd Aelojel &
of el APHEA L o] wigo] F2o AL FAAE FEATE 3
A98 e AR slo] Fejd 7]Eo wtsledof & a7io 2 F
o AguAe] QF-E dub o2 gARlR sl F Aol Fste] Ak )
FAE AL A A astEr] m2E @A 2 HAE T} $ USE 2
o2 ke, out @A ARHAS Aduse] ¥ AdH FEI ¥
Zejstz] Ha W gRY AYelA- AL 2dE FFsob e HA Ao
24 di3h. ; Famsworth, “Duties of Good Faith and Fair Dealing un der
the UNIDROIT Principles, Relevant Int’l Conventions and National Laws”,
Tulane Journal of Int’l and Comparative Law, 1995, V. ; Klein, op. cit., Ch.
I. A
44) o) A% AN o7l o4& ek A ARA - 94 gl Bz Y
o, ol HolE ue FA 2% AR ANHES ] Gelch 2 AR
A o)A Aol A4 slelHE o) A0] AAA - AHA - AR W29 7]
o] 248 ALA EE FA FS 94 BAAA dvE $ERD Ax B,
Gk gold WAk FA WA A 18 FL FE CISG A9z
et Aolzh ofeha gek Al el - B, AR, 69~70%.

tlo oo alo AL O (2 o

off £ oo ko », o
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$ = o 255 HAAGATIZ, (3]

gs] Bl galAbe 7| Aot 2o Al ol
= % st AdpdelA FAslol dvkr AR e

H, £ 93 A& Eod At g A3k me dgpeiel

she M2 4G 712 el T EA7 A A E3aA) ol
A% BARE $H02 sl BATE Sao] A AL Faleio}
%2 WA AHAZ, @)

247 CISGAA = A} JRAY §EESE A8Y FHE 9

402 QPaLE o, 13} ofet el wlatel 2 2A0] ¢
AAg. & A M«l »H% w3 2 7|7 A e Bk oh
4 HRAA R £ D AR A o) b £
o Aatelol & WAZ olF 432 stk

() PICC

PICCe| A9 AbguiZel 944& CISGY AFe] meh 44 F44
IE‘ RSt ek F Aok ofae] Babal deA ur} yre]

€AY 2 ke aelE 27t A A B 5T o)
stofo} ke RS AAGR(R62.12) ARHA] A=Y % &
AezA AREAE Gk o] gulg-E FIAIAY AL BE
ol A g FaAIlE A& olF 2 A% FHAL Fhshd AN
71e Aol AR A2 AT girk ok 1 8oz 33
Aol AT W EE Eoldg o BARL 2 AMlE ¢4 ® vt
AGAR F A% AG AR Aol Boldg oL PAA} AAdE
FeAo2 79T 4+ UKD A8 3 Aol EoldE o A
A e wopd A5, 2 A Y] Feldg & FAbale] o3 <
FHA APE AR T YHA622%, ()~ (@)

A% PICCAAE AHRAY QA RekE Aeke] 447 o do] 4
ool ¢ AHYL WAL olo) ARRAL AIH LR AAHT U
& 48 4 Utk Z ARUAE Ao F9Ae] AR F9el Bl
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AL 4z 2 Age AT olge] FRHA ¢ Aol
A4 4 gz ke 1A 715 A ok

PICCY| 4 /B zgelx B3 WAL 270 F55+
o WAshke Edte ohidt Ak P4 EoldE e PR A
o Axde A7 4 A Hed, ot 2 87 ¥
Z‘ﬂ %i°] °]$‘°17%°]E st =d AaAle] 7lxshe ul, 33 ol

& 4L e 7 eldE &
T8 A} §leE AR Do AT W Yl ojzA £3 A
7 ARk de A% 394¢ 358 ¢ de 24 A7
UES WL glet. ol el g Feldoz AR A
ARE 71d 2 234 w2 AdE AAANAY e Ak §9
e BN A3 BAAA- AGE AT F UEF sz gtk
PICCAlM = 3AtAte] Eoldo] ZAtate] BAE Hold Aelol 74
AL AGAZ Ao Faf Aoje] x¥ - F me Aot 1 A
9 FEE FHoz JgE 4 Ad" AdE 2 AL dFeke

fr 4 o

At RARtL FYHAATLIZ, ()~@)] Aok B2 27}
G 4% @AY AAE AT Ak Heba 26 oJa wA
o wahe AP B3 WART odE Aol waed Aoz g

Ashn @ 4 glid, ol Aol % Feg A% oo F
T2 glE M) $198e AYAAE o4 od PIAE 13
stad e uh FUAL FT Y8 4u1am.45>

274 PICCE A¥AE d4sne e o A4udE &
3 gk AEAL A §540) FosA 94T Aol
$31 1 Aol HUOZ Sl A A7l SJabo] AehigE
YA me AT ¢ LS H2 Uk ohee] AHUA A4}

o

A

=

o

45) 7Y, “UNIDROIT StA|4abA kel gle}A ¢} Hardship”, TAHAPHAT, , A21
A A1z, A4S, 2002, 198~200. ; Joseph, M. P., “Force Majeure
and Hardship under the PICC of Int’l Commercial Contracts”, Tulane Journal
of Int’l Comparative Law, 1997, p.20.
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AT AU Ao ol g o deolor F Acke) o) o
AT A4 B9 7] o)sT Fhel e A4HA bk

(3) PECL

PECLe|A& PICCS} fAletAl AW o] dit W&
& 2Rt 2 WE-E A AR ok 2 F5e ol fo)
7¥stAY wh e ZEA7L delA Fae] Fge] xd ]”6‘3]'7“ il
Tl Fabzbe AlY AFE oldstodo} sedA6lllE, (1], o
Ackelgo] glol AHA L2 Fo) F471 A sH5E o'r‘°“L A
Aol AGAZ o] Fol WAL ALHA Y sHsAlel A%AA Ao @
Aoz 3 £ R Ao] ohiglen ok e Aoz <l
T A AdH L Gl BoldE BT AR} Fsteior & A
o] obd AE AR PAAEL AL +4 L A 9
A& FfA st of it AR SieHA6111Z, (2)(@)~ ()]

E3 Age] AT 713 el e =etA Rake Ae wHde
A9 2L 72 AGE HANAY 2E AREALR
< AR Abolel T4 - FHEA Bulets] fste]- A4 4

o

A

=<

r.E, ..\9. oL Fb’ e
do o 12 oX
o

T 4 =2 FYsa YHAGLILE, G))~O). Tt PICC
FAHE Aol o Aot WAL WA 2L FAAN
st} gal TAL AR EE THL BsHe A% 2 Ak

r{->~
I‘UZ’. o

g3l 9o 9 £89) ekl HALE golF We WY 4 A B
TAE Bt vk AoldA6:111x, (3)(0)]4®

2A4Y PECLAIAE A A 43¢ FAAA dol 54310 3o
RS WA Gl A IdE A 24 3 sl

2 %xuw N2¢ vHT e 2P ohls gdon 93
Aol AFASZ BT 4 AET YHHha ok

46) Lando, - Beale, The principles of European Contract Law : Part [ : Perfor-
mance, Non-performance and Remedies, Kluwer Law Int’l, 1995. (Art. 1.106.
Comment D.)
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PECLAF #oljol] o3k w144 (4]8:108%)S CISG(A]79%), PICC(A|
7.1.62~A7.1.73)9 WAz Er1gee] dfFAe|ch. o PICCo)
A 7138 # FANE EFsz FAAeA Ats)Ae olgr
7 2 ARde] g o)A TFEE st YTHATLTZ, @]

ol uislel PECLojM+ HER YA o AlAFo
Agolt MAE FAsE Aol AYAHA 4 TAAN ulsh=
Adstae Foldo gt TALEE ARAY WA 5 =
EA3ke] T ol HAo] Ath(#18:109%).47

PECLY] ool o3 AAFA W4 Eolao] 2AY ofgzoe] )
A Addd 99 Ao gae) 71adsty =8 o] FPRAS Ak AN
of mEsAY Al 1 AFE HA L& FEIE Ao FEoz
e 4 QS-S 453 A 2 3ARY Bolge WAy F
A Fof dAA Al AL Fa) R oA AL 1 Fols} &
Asts Fodelt ZHE ZA AAs g 2o]8)(fundamental
non-performance)e] sjF3l= Ao FAlAbe o) & YAAA Fo &

ol FAdA HFY 4 vk HAsz gt

ol 2
& Ho ®
tlo wjn ok

=

(1) Aol e ol d]of 23t FHAAL vl
1) CISG

CISGoA& Eolsd 977} Folax e %
Fa| ARt BE FE Holde gaow Tu glud[A]79%,
(), ot A qellA Bols) 2 £ gle e AS Fax 2 22
FE 7] A ule} o] iAo HAH T gl Exo) 9tk
1337‘]“} CISGell A& Aok ZE o Fo ol Aggute] shatg
T+ A% £8E 9% AAE ‘U A %4 (fundamental breach

47) Lando, - Beale, Ibid, Art. 1.106. Comment E. ; Flambouras, op., cit., 2001, V. A,
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of contract)®] Z$-o| AHL4EHE= AR FAI}T QedAH25%, 93
TRLE A49x 2 A64z), Fa F ‘41 42 ala dute] W A
Sute] s AlF el A Aol 7|HhE Helst ole vk AAH o=
4} el (substantially deprive)dt A &2 ¢35 o}7|3 A2 EAE)
o] A% ST AdN HAw AR Ak ST 5t
2.2 Adite] At olgHA A s d o]E FHA Ea Aol
FI QIS A7) ES Eolo, AAA utg, 47754, d5AY
o] AN glovk®) ojz 224 /N Az Y bl AT
Az CISGAA = A%Hute] A A4 FefFarate] £AAze)
AutgAlae] F3A AA e ARE At o] I F AdHES
3ta e, ot o] 22 me o] A} AkdAba b T3] FUld A
ofSfute] sste Attt AYE HAY & JUES FAHsZ Sl
el FANES A A =gl 74]"—%“14]{‘4] A3, vzl
gsto] ARH F7% W deAF wBe EFL 3 o771 o]
A ohsiA wjaale] o] & °lf‘33}11 ?%71145’_ H‘ﬂ"‘& A2 HA3a
slch. vk wjg=elo] o)vl Hig&
B, sjzele] 1 ofgfo] o]FojAl *}Q—% 47 A a3 o)9e BE
Aute] A= slmde] 1 HubE dUAY == dgtelo = o
Ee Ele oste] AAH

=

F71717ke] AT o) EE w4el o2 3E
2712 el el A5 oldgsha dArke Adel & F 4R
A% el AAE AdaA e B A9 WeE AR e =

AzFe ¥ HAGE 2 F 299 d#FHoR A, (1))
el A AL AT S AABAN A
Aol W ARelde 492 9% A WAL glEd, 2 v

48) it dAzo e ks PAY P 2 ARE AsA 2, =¥
T4 7 AL A7t FLT AA FelA o] 2L AFAE AT ¢ A
A Atele Bal S AGeubel et devha AL deh(A2sR)

49) Krltzer Guide to Practical Applications of the UN Convention on Contracts for
the Int’l Sales of Goods, Kluwer Law Int’l, 1989, pp.203~206. ; Honnold, op.
cit., pp.181~186.
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el #Ag 9] FAWL FHHA49Z, AFHFAHLE A4TZE, (D]
CISGA Holdol B AckshAA Bz 1 YAkl AP
& 3 Bolgo] Fojat Aksulol Aaolo e} Ax ol A
A% ZUT Asiil dsteiol & sk, o 1 Ak o)
Qo] g 217 Wel A=A olde] PAEA oA} A
A Aol BP0 Acks) s el da 54
S4 P E Addel 9a 2 5Fo) BASHE Aoz 2oLk

r
HE=
T=E

L

2) PICC

7] A4 whe} o] PICColA & CISGAHS] Aeksubs 2] Folgo
2 Edste stz Qe SA0) ded, 2 e A} A
g o AFolqE PaekA] o AR AT oY e A4
9 ol TV o}gd L8 FAAY ANGE 24 943 9
& CISGY 749 FIsch(A7.1.12). bt AokRAlz 7t FA03
o] AAH= Aol 2 FAAE Addbe] e o AFY WA
lde BREY 4+ UES AT AL ohed AR 2 eAHoz
olgstoiot & Aoe Aed olf FAAL A o) & 2R
B4 oA nFY 5 AES BT UASAT13R).

Eolo] gt PICCH AGsAHL FAAZL Al Al $o &
A CISGY} FdsA ‘Fujd Ho]s)’(fundamental non-performance)s]]
AFHe 442 EART dbd OB B Bode BEe
CISGe| nlgte] nu} FAALR wAsta 9lo] o] F 3 CISGE 2%
S Sleh @AY 298 TE GAS FaeE sl A F2

50) E¥¥EE TAY WeEA olde] glv A$AE o]d Fdr}. ; Schiechiriem,
P., Uniform Sales Law : The UN-Convention on Contracts for the International
Sales of Goods, Manz, 1986, pp.102~104.

51) o] A% AGdAE AT EAY FrED AHL EoldE P vjrq Ager
A&HGAH2TR).

52) Ao A glzsle] Ade A AHE AT ATHHo) FulgR] Y= Agw
2ol o g 7438tk PECLE o] & 4833 9loh{#]1:202%., A|1:301=, @4)].

53) PICC, A|73.1%., CISG, A25%q A#d 93 FAY4S g3 9k
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A9 o, Folgo] meHo|AY RF7 AU o3, Aofe] 3
G 7ol Eold FAR} 2 Ful me olde A 2FyAql
EAL A=Y oY 5& Esedsd o)gy I Aol ARz Fujgt &
olgjo] WAF Ao] Hulgt 7A$-(A7.3.3%) uhel Foig Eolso]
LAY Aolet FeAoT ui galRp X-h:hs]- ola)e] WA B
27 4 gg B ofdE 1 7l ALY oldE BFEE S 9z
=3 ol Aol At )2 Wdl AFHA dE A$ )% 27F
BAALE Bt AGE AT & UES FAsL ks
279 PICCIAME B3 Folsjo] WA= o W oA Arjube
stodg g8l FAAA ded 2E WA FASEE JAY 5 =
33 glont, ot EralE e gt Eols, Abdab whele o8k Eo
W, FAold me Ao|de] dhule] 3 o]yHr T HAAHE A$o)
e ol BT 2 LTS P4 5 bz 7Rk gl
53] PICCo|M+«= Folgis} e, o)gfe] digt Ao sAglE o]
g wpdd A #F Al 2t leul(A7.23%), B8 74
< FAAF 4571 sle ARRE o] F olddA de AS Ak
A ol & Husy] AT AFE 27 F UEF JuAT2.12),
HlFAA T o]ge] gloji & ofge] WHEA mE AMUA Er5E A4S,
olg mx Aol Aol w2} BT Fgoly nl4L 23}
ol & R PAAL e o2 Fely olde d& £
¥, olde] s3] A AHAL WAL d& AS, o)dE 5
AR Eolg g gAY dgtelol & W2 RE A ) o]
T3 ot A4-F Adsz A E G o] a7E & %lE
2 olgd dg dFAY dAFH ez FAs T uhAT2.2%).

du fu

om ;.3 Flr
O N
ko ofl o :-lo n

> o2

54) ob2# YA A Ay AsFAtae Ade] oadr|zke FobwAE AT A
7.1.5%0) wet #4449 s)7ke] S| Aol oA ofT Hpol® Aot
AL = A=F e RS T2 JAGAT73.12, 3)

55) 9pg7), “fu=2sh SARAARL R glolA A, ThapgdT, , Al
A A2z, F2AAEEE, 1999, 1L
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3) PECL

PECLe|4 A% gle Eoldll> PICCS mh7ix 2 At o F
o olgfo] A op gt ZAog WAoo FAG ] oA 2 3}
A gle oldlS sty Y& B ofuizl Aok shAddt Ags ¥
A5 PHIRE gAPoz FAL oA 1:202%., #1:301%, ()]

PECLL FAAAN 543 ‘Zoldz AT dubiA (A8
‘Foldo] g EA FAFE (LR At AT e,
Az F83 FANSS A oy 2

A 44 Qe FAFDLR FARL Akl S £ 9F
o3}z ofrf3ta w3 Eo|so] Aelm QT WA dFeA] o
7956 gold & F3 FAAE NHA FALD F o= Aok
& 4 glont, ot Al 97t AdEke] Eoldd oprd = U
Mzt o] 448 ¢ UEE Algstn och =¥ FHE 5 de Ao
obd FAFDE WEY F gl BT e FAEE PAY A4
QAN = Eeju AR FHL AAEA] ooty FAs L gl

FUg Eolge dsjA= PICCH| &8 54T FAHNEE 243}
AR Bold walale ol AFs} BFEHAA AL = ASel o
FAALD AL Bistn A @k 2¥AT ¥
gt A= 7hFA Agu S AdE Tu3E] f3le] Ak 14
T olF2 At ojsted WAl ATl sHHA YA H PR
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[Abstract]

A Study on the PECL’s Gap-Filling Role and
Commercial Applicability under International

Commercial Contract

Shim Chong-Seok

The concept of good faith and fair dealing does not operate merely
as a rule of interpretation of each PECL article. The duty of good
faith, as this is embedded in PECL art. 1.201, is mandatory on the
parties. PECL art. 1.201 imposes upon each party a positive duty of
good faith and fair dealing in exercising its rights and performing its
duties under the contract. The PECL Comments to art. 1.201 not only
refer to good faith as a basic principle running through the Principles,
but also expressly state that good faith and fair dealing are required in
the formation, performance and enforcement of the parties’ duties
under a contract, and equally in the exercise of a party’s rights under
the contract. PECL comments to art. 1.201, each party must act in
accordance with good faith and fair dealing and the partics may not
exclude or limit this duty. this provision means not only refer to good
faith as a basic principle running through the principle, but also
provisions of fault in negotiating expressly state that the liability for
negotiations and negotiations contrary to good faith. PECL confirm that
the art. 6.101 (1), statements giving rise to contractual obligation made
by one party before or when the contract is concluded is to be treated

as giving rise to a contractual obligation if that is how the other party
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reasonably understood it in the circumstances, but this provision taking
into account the apparent importance of the statement to the other
party, whether the party was making the statement in the course of
business, the relative expertise of the parties. Regarding to the
conformity of goods to the sales contract ; are PICC and the PECL
cover not only sales contracts, but also other types of contracts. In art.
7.1.1. of the PICC, non- performance is defined as a failure by a party
to perform any of its obligations under the contract, including defective
performance or late performance. The same approach is taken in
PECL, see art. 8:101. Although the PICC and the PECL do not have
any rules which directly resemble CISG art. 35, several articles may
be used to interpret or supplement the said article. As the primary role
of the contract is also emphasized in the PICC art 7.1.1 and the PECL
art. 8:101. art. 5.1.6 of the PICC provides that is where the quality of
performance is neither fixed by, nor determinable from, the contract a
party is bound to render a performance of a quality that is reasonable
and not less than average in the circumstances. Taking into
consideration the problems relating to the renegotiation or adaptation in
the cases of radical change of circumstances ; Hardship provisions in
the CISG, PICC, PECL has similarities to each a validity defense and
an excuse defense. it was provisions that CISG govemns this issue in
art. 79, PICC art. 6.2.1, 6.2.2, 6.2.3(in addition to art. 7.1.7), PECL
art. 6.111(in addition to art. 8.108). Regarding to the non-performance
and remedies ; in the case of non-performance, that is the PECL,
PICC term analogous to breach of contract as used in the CISG.
Furthermore the PECL, PICC used fundamental non-performance
refered to in PECL art. 8:103, PICC art. 7.1.1. correspond generally to
the concept of fundamental breach referred to in CISG art. 25. In the
case of CISG, main articles for terminate of contract ; art. 25, art. 49,

art. 51, art. 72, art. 64, art. 79 and so forth. To sum up these article,
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breach of contract committed by one of the parties is fundamental if it
results in such detriment to the other party as substantially to deprive
him of what he is entitled to expect under the contract, unless the
party in breach did not foresee and a reasonable person of the same
kind in the same circumstances would not have foreseen such a result.
In the other hand PICC, are art. 6.2.1, art. 6.2.2, art. 7.1.1, art. 7.1.3,
art. 7.3.1, art. 7.3.3 an so on. Not only there is hardship where the
occurrence of events fundamentally alters the equilibrium of the
contract either because the cost of a party’s performance has increased
or because the value of the performance a party receives has
diminished but in the case of hardship the disadvantaged party is
entitled to request renegotiations. the request shall be made without
undue delay and shall indicate the grounds on which it is based.
Finally PECL are regulatory articles are art. 6:111, art. 8:103, art.
8:106, art. 9:301. to summarize of these article, a non-performance of
an obligation is fundamental to the contract if strict compliance with
the obligation is of the essence of the contract or the non-performance
substantially deprives the aggrieved party of what it was entitled to
expect under the contract, unless the other party did not foresee and
could not reasonably have foreseen that result or the non-performance
is intentional and gives the aggrieved party reason to believe that it

cannot rely on the other party’s future performance.
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