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20) CPIL, Art. 117(Absence of a choice of law) : “(1) In the absence of a choice of law, the
contract shall be governed by the law of the State with which it is most closely
connected. (2) It is presumed that the closest connection exists with the State in which the
party who must perform the characteristic obligation is habitually resident or, if the
contract was concluded in the exercise of a professional or commercial activity, where
such party has his place of business. (3) In particular, the following shall be considered
the characteristic obligation: (a) The obligation of the alienator, in contracts of alienation;
(b) The obligation of the party transferring the use of a thing or a right, in the case of
contracts concerning the use of a thing or a right; (c) The service provided, in the case of
mandates, work and labor contracts, and similar service contracts; (d) The obligation of the
custodian, in custodial contracts; (¢) The obligation of the guarantor or the surety, in
guaranty or surety contracts.”

21) HGB, Art. 1 : “Mercantile trader in this Code means any person carrying on a mercantile
trade.”

22) HGB, Art. 352 : “(1) The rate of interest implied by law as payable in bilateral mercantile
transactions, including interest due in the event of delay in the performance of an
obligation, is 5 percent.”
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ABSTRACT

A Study on the Legal Assessment and Cases of Damages under CISG

Shim, Chong Seok

CISG article 74 establishes the general formula applicable in all cases where
an aggrieved party is entitled to recover damages. It provides that damages for
breach of contract comprise all losses, including loss of profits, caused by the
breach, to the extent that these losses were foreseeable by the breaching party at
the time the contract was concluded. An aggrieved party may claim under article
74 even if entitled to claim under article 75 or 76. The latter articles explicitly
provide that an aggrieved party may recover additional damages under article 74.
Articles 75 and 76 apply only in cases where the contract has been avoided.
Article 75 measures damages concretely by reference to the price in a substitute
transactions, while article 76 measures damages abstractly by reference to the
current market price. Article 76 (1) provides that an aggrieved party may not
calculate damages under article 76 if it has concluded a substitute transaction
under article 75. If however, an aggrieved party concludes a substitute transaction
for less than the contract quantity, both articles 75 and 76 may apply. Pursuant to
article 77, damages recoverable under articles 74, 75 or 76 are reduced if it is
established that the aggrieved party failed to mitigate losses. The reduction is the
amount by which the loss should have been mitigated. Article 78 entitles a party

to interest on the price and any other sum that is in arrears.

Key Words : Damages, Substitute Transactions, Current Market Price,

Mitigate Losses, Interest.




