EE A Slo] BTEd &%
w0 Ao H

&R

B X
1.F & V. 7l 23 &

0. BFENY HRY BAESE V. B &

M. EFCH T M

I. ¥ &

FAMAH slol dedE F¢ AN gFLS iAo A4 2
‘HISRE BEM (closed networks)ell o3 &3, FA9 Ao gle
‘BIRE! JB{E#E (open networks)el 0¥ ¥Fo2 FEY 4 Sled ¥A
2F 7ME7E B 2 7149 & §3sa Qi

AR AY e AEH AARANE 28 4 g, A48 BFX
#(data messages), BT (electronic contracts), BF B (clectronic
signatures), H-F# & (electronic authentication)) F W9 7 o] A 4]

* B de REA, “EREER el BFRYS] Rid %3 HRT, RS
7 Raelt SR, 2002 o YWE +4-ustd 4" =54

wodAg digm SR e Addmd, Aol

1) dubg o2 BRE Agat dFel vlA A AAF A2q 2R3 ofv]
24 #@(authentication)®}, 4 E HAFAS Ekikdintegrity) 2AH-& 4 <
FA| A ou| 24 Pi(certification) 22 TFHET, £ ATy o]E Pty



22 g¥xa

3 e

a4 23 A ELS Az ARA A A2 PFHE A @
el HAY e 9oz A4 ot ole FolEAME uE R
& A5A FAAAH] AAAN A 4d Ay del me AAH
FASY Ao B REA A FAE ASHeE 428 4 9=
Y 3he Alqhel digh sl A A=} & 4 glch

FAZARA A AAEA7E BAAFARY s o] 457 4
dMe AAY EAede 87, KiEH(authenticity) B2, @bzl A
g 2 HRAF 59 FAAA FolEMY F5I FHaEH(functional-
equivalence)® 383 o} girt. 2 Az H AREAE AEH Fo| 7
Aol Asts HA A9 23 2 A AL & WA 'Y
ol RAd 4 3k

£ =fdde A% ddsdezy AAEMA g A ¥
e JiEH A8 FEestn dob = AAAGY HAH DA
< A% TAME ARz, 53 FAFAALe gl SA| o) of Al o
2 7N1E FAARTES Bk A4¥ 9 A2 BEREEREEAS
(UNCITRAL)9l| 41 9] *‘BFEH¥BHEE (Preliminary Draft Convention
on [International] Contracts Concluded or Evidenced by Data Messag
e Aol giH dig& w3t A5 BEFFeAHE AR Ycl
2 F8 e A A Add wE A7), A, el

AH-3Bc}('UNCITRAL Model Law on Electronic Signatures with Guide to
Enactment (2001)’, part 2, I, B. 2. (b) (ii) #=z).

2) ERBERERARUNCITRAL) ‘doje] wiAlx]o] 2jsld @ig=lAv YRS E
[ERFE]  EHHAHMHER (Preliminary Draft Convention on  [International]
Contracts Concluded or Evidenced by Data Message : ©]3} ‘BFRHBHBREE
£)5 diid. F ArAGH Y n) 29k BB LR T UNCITRAL 27
RFEEL| FY UNCITRAL 2do) HH 43¢ 22 Ryds EAHH 34
AAg e glel AAkY HAA CISGE A4 A% WA Adssr % B39
2|7} 7o o]& MY B8 A ael whalslglc. UNCITRALY &j&td F
X % du]2eHE CISGE 7|22 3o Aby] 2d4S e A0z Az
Tt A2 FAYG2A oo E Austw ) (HabAeFgfolu) ek A4
g A AR FAAEA s e A, fRETS AR).
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HAY YA ARtez dpEd ¢ o

B 7o 38 BAUAE A7l ARA Y eu] &elolctkd o] A
2 s FAGAHFEE F odulxed EA Aol Hx e
‘B KEREM 38 UNH#(UN Convention on Contacts for the
International Sale of Goods : ©]3} ‘CISG’), B4H o2 dA¢d + U+
‘B EEYe] @3 UNIDROIT [FR|” (UNIDROIT Principle of
International Commercial Contracts : ©]3} ‘UNIDROIT 13") ¥ Ax4A
#o glo] UNCITRALS! %ilgy lgfalzs Hrhidx e ‘BFEER
T3 UNCITRAL =93 ’(UNCITRAL Model Law on Electronic Commerce
: 0]3} ‘UNCITRAL 2d4’") Eojc}.

8 2 dFdAE dA7tA LER FU-Y Ay Gy, ¥
$dFAR, AT 2 AT So o) 2EH JBA T U
Fy3Ae g Astast P

1. BFHENS HEA BRENF
1. MY Mas il
Juld o2 MFEi(electronic contracting)S YR FATE T A

Ao g Adoz Mgtz dedld Ay gdulxetd o€
A AAALE ey Rt ¥ HEM (any specialized subject

3) Aty ekdlu] kel 74 Y& UN General Assembly A/CN.9/WG.IV/WP.95,
Annex 1. 3%

4) JLJNEAER, “ AT LEV-RBR{LHRIZ BT 2L  BHBE", NBL No. 393, pé.
. PEE, “RTERS) Ryol B R : ALY BHY BRI FALE, TEM
HEBEE, , MBEHERER, 2000. 4, p.19 ; BEE, “RIReBUHHE 2
E W REREBES RTRBY LEHRE PO, RMNAER 1
BArET, 1996, pp.84~86. Sol & ‘A2® Kyoletn Az Adh WFRY
(electronic contracting)}& L Sjul4t AAbd WA X FAFEE EiEe A, F
AAEA e 9% AdoR WRYE 4 U gk ALY B 2} UG
2 o)sstedol o] gAY Aoz yalr
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matter) £+= ‘HRE A¥S) FB (method for forming agreements)2 7]
22 ¢ o] ofdzl, ot AE AREI] A whe “ETH &
{EF R’ (means of electronic communications), & Az-FAo] 23] o} F
A& AR 1 AYE st Yok

FAGAYA A AAARE FolEAMe] 4% Agz} rjgHeR
tt2x] ofch ot 71&9 FAAAEel AR A G A4 A5 A
g 4 e gA EAEE 58 2 AolE TEYE 5 U G Folcle

7189 AAY FAd sl 747 s AZAHAD A PpEA
ko] ‘MHMEEMS] MR (networking)® ZFH2HE e AYez A
A glgo] HAALY FR¥ FAelzt ¥ Stk F, FAYAY
oA EFe wiviAL Fdsi] FF 4, dF A, 1AL
A7, 13t 9 53 5ol d3s Aol shte] H ol st FAlA A
A= 31 J&E 42 § 5

ARALL dubd o2 A FFE 7o) AZEc) weby Ak
A¥(offer)ol] Ht Ao} KiH(acceptance)oleb= ALEA7L Gl F
= gk Z2ae) g3 AEAEr}l AAH3 ‘dlole wjo]A’(database
: D/B)el] A%t m2age] Az W WellA Age] AHji=x o]
gt

olgdR Z2ade LA AAA olv] AANZALY FelA
W4T Aokl ST 99 EAE AR G8) o123 sk A
A 3ot o3 SR AREA Bolsd2E 2 (hypertext link)?

5) UN General Assembly A/CN.9/WG.IV/WP.95, para. 10.

6) UN General Assembly A/CN.9/WG.IV/WP. 95, 1, A, 1, paras. 10~12. ;
‘Directive 2000/31/EC of The european paliament and of the council of 8 June
2000 on certain legal aspects of information society services, in particular
electronic commerce, in the intemet market. : ¢]3} EU Directive’, Article 9. 1.
2L (www.spamlaws.com/docs/2000-31-ec.pdf) #Z. ¥ AFox g8z gl
£ RE 9 a}o]En(HF, ‘Uniform Resource Locator : URL’)S 20039 64 14
a7z Ao i R A(display) Hi sl4-& 22 3ok ohd Br4el Yol
Z2EE(http/NS UL Az}

7) ol d 2 Emypertext)ys EAALE M2 ARG Aoty £ UAREF WA
Fxgtdoh} PA1g dgieh dbEMAY A2 Hel vrbe Ae] opzt Hal
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g 59 Adzgs 2o ol Alslz Fo9 SJAlE FAY 4E
Ackd = Ak HAEM(form requirement)s] FH BEdel 3l
of B3] Awo] YAy A o] & BB (certificate server)e] 553
£ % AUtk

AAA S FolEAo] ¥ AYelME 7|HaA £ 5548 YA
EAlHo] MY 4 ot wekd 2 A4 AdE W3 de o] #F
44 HAe ¥ £ gk £ 4L "AEA S A4 gR, HAHY

Agcre o AtEAY T4, AGHHY i, IGH YA &
Qo] 7, A% 44y 5& A2 & & k.

=3 FAA Foo) A AR A2de 4% FfetE 4219 A
HAREE E3ate] AzlAGe AARA, FRA2HS HAH A, A3
A g So ¢ J¥Y HE(agreements)E HIstejol Pt
Aol aol} Agtd Aoke] MyAlge] = vt oct.

g AAGAY A A FdFH Hade] HIH UA o= A
oA ¥ (model law)o]rt 1§t (guidelines), FAL}S] 3hejeo ot
Agste A2 #PHRules) 5 AAHA% ool 28 HEAAE
&3] sa A4AH] £844AE goled 8% 5 Sl

2. BrEe Mgen B2

AFEE B AAEAY ASAAY LS AEH JARASY LAY
€ AHE b8 dAYUFe] 7 o] Edd Azl ¥ A8E =
Z(coding)3t 1 AAtet FAY + glv Az A#}w, £4E A%

olul ALAMFY Yool M2 frHog AA=e] qlo] | F8& bt a2 d
A5 g HES U2 A2Y 4 UARE HEejA EAYAE T gy
‘slo] B AE 7 A (hypertext link)& hte] WU E dE ARe} dAA|e 47
zeje) oJuj2 oty 4 ot

8) ‘Guide to Enactment of the UNCITRAL the Model Law on Electronic
Commerce (1998)", as amended by Article 5 bis ; UN General Assembly
AJCN.9/WG.IV] WP.95, para. 67 : “--incorporation by reference of contractual
clauses accessible through hypertext link:-.”
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= 7] AAE 5 IEE 2, $4, TN 522 Audse o™
o #4& AA Ao} -

ol21dt BA A HrREM e ©&3] A7) AE: Agsie #sfel
£33 Ao] ohvel, vols) Ql7ke] 12 Huaks AAstd R o
Abell w2t FAH gatE HAY 5= QIckd F, AAY A4 A
Elol &3 dAbo] <Qlzkel #Hgle} FAo| Hb=A] A)stA o) o] A
4 oA EA ) vlsle] 9atEmAlY ALHA | wE AAH HIE oy
sto] wleba] WA A 2ubae} el A Hcl

3 AGAA WY Wste HEH AGAZA U BEF FFY
Aol 9 A7) dF-Folglw A43e AR o oz gAY
F oty se £y Wig oughd.

o] & AIRA WAYZY W3l AATAY YA9A, &Y o
A o3 ArHgk F A2 WA F&¢ 282 & He ¥
Qo] i Slvh 2 A AAEME Zeke] WA HEA AYAE
8} o] Adse WA AHo] YT gich A2 A kg3
e}, |

A 2 A A BTFERERE AN AAEME “HRA
gl 2l ofsle] AAA Fel2 A, $41, £4 2= A4 YR E
dgic}eby FAs kAR AE). EFELE ANE 2 AYe
o} (22 A1),

UNCITRAL 244 #229 (a)oAe W ALY ARHEA
A&t 401al ‘dlelg] o|X]A](data message)EH =, “SH I A
o] MFREILKEDD, BFHFE(e-mail), B~ == AAYe] 5& ¥
I AAA, B34 et FAR} FHo 24, 2, 8 v A"

9) AR ALYt 2t A2 (@dMdE o1& ‘ALY HFel A2 (automated
computer system)oj2t . A3 glc} (UNCITRAL 2, #1329 (b) 2 v
9] oz ‘Hi— MFEKiE(Uniform Electronic Transactions Act : ©]3}
UETA’) Section 2, (2) ; ‘#— #AFe {HMERE (Uniform Computer
Information Transactions Act : ©}3} ‘UCITA’), Section 102, (7) 59 732 &

z).
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YRE dgch " Fosta glcl

w3 5 FAHUHEL UNCITRALoA Q] AapA| oy okeu] ek ASZ
9 (a), ‘BFE4£ ¥¢ =29 (UNCITRAL Model Law on Electronic
Signature) #2292 (¢) FAAE Fdsich Fall FAHE 2] A F
A7) ol o3 wFwels He=ojAl vl ‘wlo]e] #jA]'(data messages)
v olo] Agdle 419 A E 4¥Y 7Sk UNCITRAL 234
A Aol 43 Zol FUL MNYLR +4% 4+ U0

FH FHE 29% oA A43A44E FA%:= A e
FARe] Fa4o] Frhgtel atet B A A FAHFHES A
< % ko] AT Urh &, ARFADNA EHAl(good faith)!D
& FA87] AT Fa40l FolAWA AR dAA, 53] HAEAY
REED 2 QlFo] A dRE WA A oA ] FERFHZ Yk

dAY HAEAY B4 9 <dFd A3 Fue HUA A9 &9
oA Azl g AAEMY BAEM(form requirements)e] A

10) # QoM UNCITRAL =i, iAoty ofeu] et 5 At FAFAE
olA] Hejsm & ‘dlojel viA)A]"(data messages)’t Tl AH P Hosn
Ae ub MW ovuls} s T G FHHA FEE BB ol Fo|E
Aete] 43 divje] g A& n# e o5 HFW(data messages)Z FY
gl Abggicl Apt SAF 9 AT 3 AR o s HAE A
g 4ol Foe o3 YWidE HI¥ + Uk ‘OECD Guidelines for
Cryptography Policy (1997)', Chapter Ol ; ‘ICC Supplement to UCP 500 for
Electronic Presentation (eUCP)’, Article e3 ; ‘CMI Rules for Electronic Bills of
Lading (1990)’, Article 11 ; UETA, Section 2, (7), (13) ; UCITA, Section 102,
(28), (54) ; E-Sign, Section 106, (4) ; UECA, Article 1, (a) ; B&S] ‘HFE4E
RUBTHEB ST 288, B2 ; delo]x o} ‘Digital Signature Bill (1997)’,
Article 2 %

11) & 79 Hsidlel4l {B#%RI(good faith)s) 3t A3l e APzt ot
% UCITA, Section 102, (32)elld& “AHI4 A3 34 AN gelA 4
718-¢ 2438 24 2Y¢h(-honesty in fact and the observance of reasonable
commercial standards of fair dealing.)"2t A3 1 Q& vl 270l

12) o] 7% ‘RPEsicHensure)’ s grle A& vl A9} FAAE7] 0% AAAY 9
=2 dAzd oy dAY BME 2e AFE 71SRAY g ez Y
§lt} (‘ICC General Usage for International Digitally Ensured Commerce : ©] 3}
GUIDEC’, Chapter VI, 1).

13) GUIDEC, Ibid., para. 3.
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gale] duate] ARt i gyAte Ao Zby7] FEsE e v
3o} A chga 314

A Az AFA FANAY JAM FAM s ¥4
€ 2733 Qe olfrv BB B 2 A9 A7) A AE
TFEelel &sta] URE 7] 4 AT 2H-T4 53 2L YA A
2u] g B 48 T A5 % FAEH] F Al

dride]l AHLEe AgelA AAEH g FAAtd gl dyE
+ v EAe 95 ‘MELE (Law of Property Act : 1989)16) A|2x9]
‘B oldldo} ¥ WHEEH S’(contracts for sale etc. of land to be
made by signed writing)oll QoA o] A& ¥rlsjo} sl FAH,
u5 ‘B EERSL(UCC) A2-20129) A8 4E 32E 4 e
o} §-olt}.

UCCH N & “BAsigned)e]f FAA7E 7|83 Mg 158 Az
7)ol EAEAY A8 oju AL W} "é«lﬂ_- AN
T 1Y ERdAds e 873 AL AR AR ALde
WAnts ‘@@Eslel+ Ml (intention to authenticate)ol] A& %37
etz A3 9leh1®

HAAANE o] &S vhedste] FEHA ¢ Aos dFd)
e grrt de A% AW rsdes 5498 4 oty $3lze

o, 2 g%y FEEKES LB E (statute of frauds)A AH2 84 &
a4 RRIHYE 583 BENUE vl WA FAe] glole

14) GUIDEC, Chapter IV, 2~5.

15) Randy V. Sabett, “International Harmonization in Electronic Commerce and
Electronic Data Interchange American Univ. Law Review, 1996. 12,
‘Introduction’ & 3%,

16) & W2 2% & (www.hmso.gov.uk/acts/acts1989/Ukpga_19890034_en_1.htm#end)
dlA 2ejz 7)et =9 A& (www.hmso.gov.uk/acts.htm#acts) S 3%,

17) UCC, §1-201, (39) : “Signed includes any symbol executed or adopted by a
party with present intention to authenticate a writing.”

18) UCC, ibid., ‘Official Comment’ : “.--emphasizes that the appropriate focus of
the signature requirement is the ‘intention to authenticate’ rather than the
manner of symbol adopted by the parties.”
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EAg AAolct19

WEyo] H4se AgeMe 48] v chfsich g =
dule e FalatEo] F49AlE ZA 7T AR Adge] HHE 5
oleh. ohat 223 YA EA e HAEAC ¥ 2 lov Aol o)
AR 2o AT YARAE &) fdA e WA Moz &
A& 873e 440t w20

¥ UNCITRAL 2lyjoldE F8 F FYAAgA 873 o9}
ZE& Adel g YN8 B YAo FAA AN A9 Ao
AAENY A% T34 AAXE g8 F2 sk F, A9 @
¥ yAsAes A7 (DA “2 FAE AEsz HAAEHY E
o U $£90& EAGE o2 AMEHE AF 2 FAA AFube)
33 Agsield A A S AATAdE A48 ¢ Qg A
st}

AzLEA 9] A 8Ae] ¥ UNCITRAL =dw4e] 9] #4L AAF
e YAgAeeH HPE 878 Ao Ak PAA M FLG F
Azte F& 943 stz gledl, o g A8steld Ee oy
& A o2 AAEA A Agse o] AU FAA %3 sk

a2y ‘UNCITRAL 2494 #EEIE§t (The Draft Guide to the
UNCITRAL Model Law)dlA& 7]& 9279 g Heje} $E
B3] 19} 715H e FUT AL et Ao AREAM Y s
F&3tcta 3z k2D

A 2 A ek okoflu] 2 qk-& UNCITRAL 2dl¥oA] Axlxdel o8 &
A8 79 H4rbeAdl F FANLS MEs] e HelA o] g
o] H45x AYgd AEE L7HAY e Ao v A AAE
AFee A% AAMFo] ot A ¢ Y ZE Y-S 19
ste] AAEA7 AAHAY £ A} 9T 53 At 4F 9

19) Deborah L. Wilkerson, “Legal Acceptance of Digital Signanwe”, Univ. of North
Carolina at Chapel Hill, (www.unc.edw/~dvb/cyberlaw/digitalsignatures/legal htm#Digital).

20) GUIDEC, IV, 4, para. 1.

21) ‘The Draft Guide to the UNCITRAL Model Law’, paras. 53~61. #%.
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$ 4 9 4R YHRAE WAEAS) B} $3U0T 7
st gjch2223)

3. ETEAY 1l

AAEA ol ot atEAle] ZetA o glelMe A T
M7t AR atel ubsle] A3zlelA] =2E 4 A FARY A
9 AN Hust A 2R A4dE £ gle AdAel gl
t}.
=3 AAN Ao BYgel oE A E A F£x g 4 F
EH AAGAYS ELK(anonymity)E o]8-3t] AAEA S BE, B
B, BA 5o AW AR dube) A= E BRsle] FEASE A
4+ lch

AL ol & EA Ex A4S Add wAlstz AAY
AR U Auagt GAAE w3sr) 3 M ool A7)}
AR e AAH FALS D AAS A2 B2 AAEA
3t AR A, AFH A4, AAEM D 59 Fofe] F3| sFHc),

‘BFELo B3 UNCITRAL 2dw’ oM e A2z )4 BFE
%% “AAEA ] 37EAY 22 AAEA =2idog A¢" Ay
Hejo ol 2N AT APY APAE Helgtn AAEAH T
9 Ane) U A=A $U8 FAseY AHEHE AL D
FA3Z Slch o A4 EEEGignatory)x “AF YHAEE W43l

22) AAA kg <feilu} 29k, A1329] Variant B, 3.

23) AAAGY Felln] 2L 27k4] 9] FY o2 Ao Qi) CISGSE o] &, 34
doke] A 4d9)e} o] AEA ool FTWEE Variant A'¢} 1 AEH AoF
IHE Weds 3 Sl ‘Variant B'2 77 Tk 388 Aol AAE gk
Hgel ol Fet FAAGE T2 @1 H4H T 223 FAAY
ojal 4%k zo]s} glu), ofga] YRZEL AlzhF[square brockets]E T
Wit F3 ded ole F7b7t FUAYH FAAGY o] FAAE BES] A
g ALE asod FAsiaa ol 2 EAo)rt (UN General Assembly
A/CN.S/WG.IV/WP.95, Annex1, n. 1, 2, 4 ; UN General Assembly A/CN.9/
509, para. 29.).
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T2 A AXE BE 2§ dAse 4 EARE 490 SE A
2 stz gl

telviete] “BTELE M “Aar ezt ¢ HRaE U
2 AR Gl AREA N AHE € debdled o] 43h7] 93}
of g3 AAEM FEHAG sl ez AR A Yo AR E
dipoh . A s dokA2E A28, =3 AHAE AP ALA
BE BFdn Adel Y w& =g deley AHdte AE 2
bz FAsA (22 A|128), ‘RFEBL) ¥ UNCITRAL 24’9
T+ 4 Fdsi.

T3 AAA wpAle] i AR we FA9 ZHE F|EAE uig
o2 YA JEAANANAE Altel vzt AR AHo) FRHAAY 7)
daba] Ak EAe BHE sbsAel Utk AF W sl
‘writing’, ‘signature requirement’, ‘to sign’ 2 YA LAL FHs2
de A7t S 7] dEe]c2)

d#l2 ‘EU Directive’s]Av AFAIAAANN 22y WA 7]
A2 FEY o] &-& HFSFAY AaEA e gl Aloe] AZAHIA
e A& oF2 WA A FEAS A & gdx #A% 3
th26) zevh A%A A4, #dAX F¥, AR 5 AAY A4, A
A Qe EA, ER-MRSY ¥4, Al ZAjolv AA A RFAY ¥
HE 838 A1 53 FAFHA e ALY 528 AYY £ U
At gick.

FAAAE 2 A A A A HAEA S AAA
3& A FAEE dn, W AR g% AAEd 2 YA
EHE Yoiste Qo #ag, v dYd2A EAR-H dER A
o] BFE4 & (Electronic Signatures in Global and National Commerce
Act : °©]3 ‘E-Sign")elAM = AANEIS HAEHE FIE vl F

24) ‘UNCITRAL Model Law on Electronic Signature (2001)°, Article 2, (d).
25) Sabett, op. cit, ‘introduction’ 33,
26) EU Directive, Article 9. 1.
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33 Sl dehn

AP AAs 1A 4 dE e S A4Y AAARL A
AEAS YA KHS 4 $2E T Ao BAEH) Aps]o]
of Wth. YA YEEFE AL WA )| I¢ B4eRY 4
1.

248 AAEA 24D ARATE AAANR Qo) AAEA
o9 Bl ME WA Y, A L A3 ARY ¢ Ao
£ aqld AATAY e & Ak 52 BREolo} o,

I. BESCE 9 H

1. 39 B

Wi(offero)adt dubd o2  FhE(offeror)7} i F¥E (offeree)o) A
Ackd AAsr] fleted Hshe A RAE BRih F, JGE AU
ARL 983tz 9 U]l Auldbe] Ki(acceptance)d 7| st &
sl 9AlEAlo|). ol2d AL Huul A ALE MY &Y
£ 2E02® geby o e 9A FET YATARA 2 5Yo]
A= ool N2 A FA NN F4HE 71AA =}

CISG #1142z AgdMe FEF HFY 71Fo28 a2 AR
‘190 xE 1 o) BENE AR sojo} stu, AAY A7) ‘K
53] BEER ol ok dhel, $de] e A%l old FEHHE ‘ARE
BE £7sla gleor e HAHog FAsz ok o] AL 749

27) E-Sign, Section 301, (2), (D) (¢) : “---the terms electronic record and electronic
signature have the same meanings provided---”

28) Steven Emanuel, Contracts, Emanuel Law Outlines, 1993, C-2~3. ; Gordon D.
Schaber - Claude D. Rohwer, Contract, 3" ed., West Information Pub. Group,
1999, pp.2~4. ; Michael H. Whincup, Contract Law and Practice : the English
System and Continental Comparisons, Kluwer Law International, 1996. & #

Z.
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Ab BAI7F e g @A @S #S| (invitation to make offer).o. 2
Fgck ey £33 ¢4 HY 2¥o) Qe YYL o] EAsly
T A% YA + dle AYY fU93 2 Ao]E Balnp2®

UNIDROIT 9% A2.2%)A& CISGolA gt 7o) Hoke] 71Fd)
st FAgLE Qlod, obt AAH Ay A4, F 19 2 2 ol
o] EAel’olele 84& AL A e 3y =@ $¥3 S
o2}z 3l %E Y £ v 249 APl gctn e VA
A CISG$} #e]g molx glc}.

&, CISGo M+ $%3] #AAolele 81¢& TE] dAe 25
€ #Ag =¥ 2 e dIFE Yz dAY ol& Hsz de F
HE FI e A2 FAs: lz(A 142 A18}), UNIDROIT 43
& AL 2E3 YAAo|oo} Aot relat FAS YrHA22R).

23 UNIDROIT {32 AgGalal 5o 3 #z)9} 374 oje}
o] 7j¢ozdn 1 A4 87& HE F e 94AEF Pz Yo
CISGel ®]3le] nc} A&Helx xdHole} & F 9lc}.

%3 UNIDROIT 13& Hofo] falof djate dFsiz 4 gl
A3 854 o5g A2 s AM@EY(public offerolzt 3zt
T 4N #H4 ¢ FHAE 2FAA okl Yoz A
4 7 e 7FeAE WIa Stk 2 H{Ae E AHE & Frbd o
d2E F PAAECNA A% AP Bo) foldA =28 ¢ UA
wiedsly] 913 HA dxZ spetEch3D

¥ AzEA ] o A%e 848 L HAAGYP gz} A8x B

29) A4 8 e2H M AdAZY v £v FAdASE T A
el g fralsle] AYS feshe WSIZA BMAEY L (preliminary negotiation)o]
v Ee AgE AFHE Foie =7t ddke BKY e 2 e Hgo
2 2 Efo| 4 4 gt wepd o4 E FU¥ Auiwpe] 43 ARAE
o Ae AYFA gz o o]y ‘M HII'e2 7HFsc) (Emanvel,
ibid., C-2, p.8 ; Whincup, ibid., para. 2.13. 5-& 3=x).

30) KR, “UN Fdofeisel s it i9e] #E1°e) Ao]™, THMAHA, 18
% H19, MEERHER, 2003, pp.6-7.

3D pgsE, “ERNARY Rl I HEEY WET, REEHHR, £124, AR
REEHEME, 1999, pp.92~93.
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¥l BB e M9z e &3 elM A ded, ot CISG
A et o] Hokoz 7FH7| Hiled FF} de FAHA Y4
2 SRl e ot

w2t AeFe] FAkzlzp AzL-H, EDI 59 FASwe) gAY =
= AEA Hhlel st ZAshe Aol 259 FAlol g 4Aw
HA 23 289 A%l odd AAY 4 QU2

Az AN B FA o] R A+ CISG A|14% A28 3}
do] i} &, CISG A4z A28 9] “1d] ®& 1 o)4e) §3ald|
& Ay o]de ouy A 2 AYE Y3 A7 uilY Al e
3 2R3k g @ A AYe fdez Bohe U4 "41}‘_73’
A4 A%, JeY e Y UEHZE 5 EF =& 499
AE A4 vldatn 28 HEYIH HIse AE D3] fFUs
ALz 53¢ & Qlrke 9vio]rh3d)

AFH #7444 AE, gde, 4w, stet2a, Az, 714z
2Ee e #F1E HGY frdoz FH. dvhsid o) 7o) T4
37) A o] 53 Ao U] Yok wAAAE AAH
Sl ded EFY AdE Y4 FeoE e

TH AAGA AN AAEA S A8 Hogste A9, FAYRE GE
22E 7MY FEHY AFEE FAQLE Fo B5Y £ gl o]
A s AAEA ] T FARAZ Aefe] FA AAHE Ao
¥ +x Qlch

AApA ek ofefjv] 29ke] A FHZ, working group on electronic
commerce)}& o]} Z& RS Alsho] eile FE AN UlA
£ AAEAN 9% AdAsl Jeoz 15Y & de A% Ho
FU02 A4F ek s Aste] o] folaA) et AAE B
S ka9

.lr o 2 o g i

s

32) UN General Assembly A/CN.9/WG.IV/WP.95, para. 51,

33) UN General Assembly A/CN.9/WG.IV/WP.95, para. 52.

34) ZER, “UN RTFRPHBEER B¢ A5, "RBES, B17% £20, AR
Baae, pp.33~34.
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5 dulzat A9z AL ol dubd F3E whds “1
olAte] A9l oz = A w2t AEUE T ARALHYE o]
L3l oA Yk E HIY 5 e AGAZY Ade S A
ko] ohd Aoke] faloz FFHc ok, 2ol £ Aol Y
e T4 AgE FAT FSele APtz FAH3I Qe

g3l o] FHE HEFo] o U FEYAL FAE AfEd
CISG ¥ UNIDROIT ¥ 3 ojjxe} zFo] Hoko 2 & + gleAd A &
A7t A4 4 9l

T4 Al RE gste 71Eo2 AAAY o 2dL A9Z
A2goll A Yozl o3t ] FAT AE Ay AFHeR
kel Jidlgle] AldE AAHEE {4 AR AFHE A2dE
58 EF 490 Ay AL £ At AgAE F4¥ Ad¥E
A Aoz FAUL T FARE Uk wEx FEYAL o -9
g7 Ee AAAYGY AAE AT ARALHY AR FH wet 78
& 4 9k 2, ‘WM B (interactive application)® £33 4 &
Mul2E AFse g AlelES WA ‘—FE B (non-interactive
application)& £33 Sl 9 Alo]E 2He FE-& Atstn $Uoh3®

Aokl 42 HAe 4 Alo]Ee] FFo] WY $EE HUE AT
AR wiale A ZAE AAH S5 A8 Z#sx e %

35) UN General Assembly A/CN.9/WG.IV/WP.95, para. 53.

36) AAA gy efodn) 2t A9z 1% : “A proposal for concluding a contract
which is not addressed to one or more specific persons, but is generally
accessible to persons making use of information systems, such as the offer of
goods and services through an internet web site, is to be considered merely as
an invitation to make offers, unless it indicates the intention of the offeror to
be bound in case of acceptance.”

AzpA oFiekdu] &k A9F A28 : “In determining the intent of a party to be
bound in case of acceptance, due consideration is to be given to all relevant
circumstances of the case. Unless otherwise indicated by the offeror, the offer
of goods or services through automated computer systems allowing the contract
to be concluded automatically and without human intervention is presumed to
indicate the intention of the offeror to be bound in case of acceptance.”

38) UN General Assembly A/CN.9/WG.IV/WP.95, para. 54.

37

'
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wrake] A7 g B dus AR Fel ot wety gy
A Qe Akpaatzte] g4 F24AQ AGAZE 7HA ¥ & 9
k. o] A% G fo] ohd H¥ez 7FY & ADAE (2)
).

ohab Ak A4 A 4 AlolE7} & Babeh o AFA VL A
2ie AFsz AYadzte) 43 AR 34 e ol A
2l #3174 o Aolrt gl A% fde2 & & Yot

2. S BRERN

AAGAd e AEH AAYel vws] ‘BLEE XX (anonymous
commerce)g} i 3= E4A wFo AFY FASwdo] ok 1 HE
Ao Balrigrsichs Eo] glch watd AAFANNA 7+ F83
A zaEeol s AL WEX £2’F BHEFE R ¥ 5 9
t}.39)

olgl & AN Aok AHWAAN/E FEIE AL AAYA
ol ool AFFArztzl Aeiadel wate] WA AFE yE A7)
gAolghe AzdlA Fad orlE e

CISG A|15% #1873 UNIDROIT 9% 232 AlgeHe FY3}
A Jeke] ZHRAYA7| o] Bate] “JoFE YA A FlF(reaches) ¥
W 7 BYo] A=k FAstw k. weld Yofe] =2 HER
B gHekals Sy ot Age AYPAL £ U] dEel Ft
YA e HAgAre Ao s Avleld =3} A4
2717 EHAHe] "t

o] 4% EI& CISG A24zolA “Hok, $93¢ Ad £+ 7i=9] 9
AEAE 270 $AdNA FFE AHAAY ®x 7)g o2 o

39) Jan Grijpink, “New Rule for Anonymous Electronic Transaction? : An
Exploration of the Private Law Implications of Digital Anonymity”, Journal of
Information Law and Technology(JILT), Univ. of Warwick and Univ. of
Strathclyde, 2001. 7.
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AR FAQeA, 219 44 ®ev FUEFA, 28 FAUe] 9a
U $H3$55471 Sl A fele 2 HEEHT(habitual residence)o] H e
£ do] $AdA =gk Aoy}

§#H UNCITRAL Zdylelde A1SE HREMY H4 ¥ 439
A7\t A2 FAA ol & o Fx ok F, temHE(originator)e} %/
#(addressee) 7+ 2] o wi7h @l S HAEAMY HAL 4R
Ev FYAE dAlgte HAEAE $AT A9 A gl e FBA
2] %] e 219]3Henters) W2 FA 5T )0

AZEA Y £AA7= £AA7E AEAY £40& A8 FrAe
AXNE A 359} 29K 4L A2 FE32

A28 A% AAEA7E AT ARAGA O QI de4d AA}
FA7 A" ARARZAI} ofd $Az19] & HrAAAE $4
g Afele 2 AAEANE A7 F Y retrieved) W2 FH T 9
t}.42)

¥ Afele AAEAZE $AY ARAAAA ALY o F
A Aoz FAHLGD

AzA o ofau) 2etol A& A8 M23 oA “HPofe 5 A YN (offeree)
7} 3 (received) W) FAH}}"L FANL L AAEA F-54
of g F cuE< A11x9 FAL A47] UNCITRAL 2494 A15%
oA e} Fdsict. o}at CISGe} HAHA oy ofolu| 2ol Ao ool &Y
LA E FAZ o 229 Hoe 1§94 FHe glo] Aol
& Holw e}

Z, CISGM & £ B3t ‘reach’sly FH3tz 9z AzpA %y
ofellu] 23k ‘receive’Bhe 4o & AHEEtn Qlth. 53] UNCITRAL
2dH A E ‘retrieve’at e F¥3l2 Qo)

A2 AAA kY GH] 29 A|11Z2E UNCITRAL 2d9# A15%9)

40) UNCITRAL =44, #1534 (1).

41) UNCITRAL =94, #1529 (2), (a) ().
42) UNCITRAL =94, #1539 (2), (a) (ii).
43) UNCITRAL 244, #1529 (2), (b).
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FHE 2d2 wdstn ded o FHL HF ALY Ade] F4
Hql A$-E ouistae AT AEH FAFdd M 2o ovlE A
AR oz WAty YAle E3lct

ety CISG A24x & A G el ¢ A/112 % UNCITRAL
24 A5 of FHE B3GR AXBA A UubHel md2
AFE 5 sde FAE AN glche

3. @A Fk

Aoke] YAz Azl CISG A1z wviA %L B (writing)
of o5t} AF =& Y5 UL Yo = A Iste] ou
e SAdE F4EHA A& BT oz FUAE T3] At W
o JAME 1FE 4 Uk AL ok

UNIDROIT 13 All. 2Z2HE TY&A AYL qHez A45A
U QEgES 282 3x 43 FUE 28 @ sPo2E §F
g & oldx 2 ¥_A44& #AHs o

Aok £33 Zo] HEAL ®x FAA 7 Aol 2l HER
A w7l de & 2 AR SA% WS 982 A Yech o
g JGL 15, AW F 5ol getMe {TR(act or conduct)el] 34
% 7}

FAAAN M e dAl gL 9, AR, A}, BAUL, YA,
BT EFE(Ee-mail), JRAAY 5& S3 ot o o] Ryt ot
AT o3 Y] Afolle 2 vgo] AREA L] Wl 2sle A
¥ & Aok &, AAA L Gou) 22t A5E9] (a)3}2 UNCITRAL 29
4 A2z (@Fdde AATHNE BFRATKEDD, AA+-H, Ay, o
dx, we devts § ARA, A w£E ol FARE el 23t
A4, 4, % w=v AREHe U2 FAs 9ok

o] A% A=A du]xetol} UNCITRAL E2H-E 437

44) UN General Assembly A/CN.9/WG.IV/WP.95, para. 62.
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Ads4e 9, 757 A9 5 AR E U AR A
ol sl A& &+ AUtk dF EF JARAY ¥ BEH P
of gate] o A¥e AAEAA st F-4 A5 AL
HFE  AdeAY 9871 FA4 et

HAEAE o] 48 A+ 5% o597 Asd & e A
AT 5 ARATE 1 ¥4 me JATAE AW B &
5oz zkpdct. wheba o)4te]l Yoo Wyd ¥ mddedle A
A e

4. K92l HiE == R

#El(withdrawal)&= UA JALE Ao ofsle] EHo] WA= B
e $ALZA dubd o2 ALE Al 9] FAlA 7he] W] fr} R
A Folle 452 ke Aol oI} F, Usl& o} FTAH YE
Ear} B3] 4L ALBAE JYB AA st Fehe] AHs} WA
7] A dAY, A5 ST YAEAY 28-S AFEd 2B B
ojze] gubA JALEAIE 9fvjic)

Hifi(revocation)x M 39} o] YA Ul uje} oAt E A9 A3
& 2FHeE &HATE Aol ohdzl, ot Hed WA 1 AdE
UA Bk HolA Aol PHdct A% Al A g} A4
zto] ApoljHd T34 ohg3 2t

$A4 ABEERCvil law)dAs $97170] AAA Sle BE#H
(firm offer)e] slolMe YA 717AAE AYE HAY + gle Aol
Yot gAYk |7 T KHMES FE/TLRAM G |
Hele H37 d49A gedty s AA2 438 2 717 o] A
A7) A3 ALEAE it sriete Ak} o] FAEL &
o) JARAE A 5l FA Aloke] AYYEE ot

uhd el $ud)zbe] HAIH QA & AL MMM (reasonable

45) dlAch S AW 1452, el g H5272 WA H528%, AS31E F.
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time)e] 7= H3E 5 A&l FHo|ct o] Ffol Y4 HIe
Acjubel Al olalg AMAY] EX 7} =yt do] £Ye] WAYER o] F
M 539 oAEAY 1A Aol F YAl Al Rt} dire).

EXiEF(common law)ol A& AL Hgzrt 37170 A #3
Hogolelx sejete Y4 AFFA HIE £ gk 2 olfe £
o JAAH FE-E AGEA ALY 5 sled e g A
+ A3¥ $ ok AL ¥HY A4 e =g 71U
thah, Aofo]l HHIREE ® A5 HY AHIEFe dHF HE
(consideration)#6)0] A|FH Z$ole durHoz JGL 7|7 Wele A
3g 4 gl

oy olg} el F y & Yoo Hiel ARE sl gl Fviy
Aol e gled ol 4% ‘BEE MA(postbox rle =&
mail-box rule)olgtz e} $o] WEA o)EFHW FEME Ul
ke AdedA Aokte Aoke) MBS 4T Y4 =3 &
3o HEEs At Qe

A CISG= A15Z2 QoA e AEA L =2F9d g} “JF
Ape] Hofo] AtuuteAl T A T T3 FAlo oo W3 9
AL BAR AS 3G 5¥e dAEA dedra gAHeR £
A A% Ao sl FAs gl 22 A6zl F4Y HAx
© o]v] oo Ao] AR Fo AAFHE Aoz FAU

UNIDROIT 913 23z Ao Ao {3 #AHNME 42 7
AgAdA =99 o ZHE s, ot Yool BUETEE

46) ¥B(consideration) & F&ol| Fsie] d&atels WAYs}E o} EE F£YAI} 4
= Boldg g} &, k1L 43 F5R HAE Ad 284 gl
Y22 7hr) de AAHA Hololel sz, AYAUPAE 71FL2 ¢ o ¥
A R Ev THERCIE A 2el v Ha19] of&olE T3kt A9
AL o] & 4 ok wq AdUL Awsleop Aot YL LKA ) A
TEojo} de 2AL Z3oef Urt (John O. Honnold, Uniform Law for
International Sales under the 1980 United Nations Convention, 3" ed., Kluwer
Law International, 1999, pp.140~141 ; Rt® 32, UN H—RKEHYE:, =X, 1998,
p.173 ; Schaber- Rohwer, op. cit, pp.2~4 ; RMY, ERBVHE, S, 1996,
pp-8~40. 5-& Ax)
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(irrevocable)dt Ao.2 o olvjzlz A3yt Jofe =9 A we 19
A gAGAA =t A Sels Y 5 dda FAs2 9
c},

3 UNIDROIT {3 AH24% o] ALfA e Alde] A=
17 A e BGE A2E F dod, o A4 A EA} HAY %GR}
93¢ w437 Aol HA YA T@dteiol getn A ok

asiy F AN Hofel e HE AFE JHE WA,
Ziete] ez 27le] HrEFYE AN e AL, AXYA}
g Hargsolrty A Aol elAolx, AJYA}t 2 Fdd
Agete] PFEF 4l AL H2r¥E # Qo AT Qdek 5 #
AW 4L CISG A1629 43 FYsict

CISGe} UNIDROIT f13eo|A& Aoke] Hs|s} Hiel il £F
oo AL Hax qlck Fol¥Md ALH2 v ELTYY U
AAEA o] FUsA HEEoje FAHL g& A2 Haldh

H gz AR st ko] e} Ha YALRAE
dAsA g A AEAY RrEd e AL YL JubH e
2 A7t HedeiA e

a3d FRAAY e AE3E AFE AL AAEAC 9T
AARAIE FAALE AH § ik FARY & EAA AAEA
of o3t AlFEAl: AdHA oo FdHog Uyt A 4F
AP 847t A&} gepy Ga) AL o] 48 A Yol g A
& AL 7t MRS o7t AL A 2o B2A Ao} 4F 9
AAEA Y -4 AT A4 FAGL AAEAY Ay HaE
FAR} 7ke] #ysE(agreements) Ev= HzHA A 2d9] HH(Rules) 5ol
8 A gl

t}ik UNCITRAL 294 1529 Ax}A g oofn] 2k Al1120)4
£ ALEAZE Adike] HEA A A9 wE LAY AP
TRz Aok AF xS §9) we G v A% ALHAAIAYY
A& HYal, F AdY I zwe A9 YATAE HEle A7)
a2 ¥ FEEA "o
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V. EFXE o3 &

1. #GEe Bt
Foldt IRkt HoAY Hobe a2 F4e] §E 43

A7 ALE 72 Pate ‘RFS] FR(expression of consent)Z
A E AdE AEAE PAE 2R

9 $9E YA E durt 2 EXelnz Ao g3 o
Eo] glo] dx3}o] EMEfk(unconditional), #E¥EY(unqualified)o.2 3) 5}
ojzjo} Zrh4D ofuiolMe o]E ‘g% BRI’ (mirror image rule) ®
< ‘BE-EY EAPelel ¥l

o} w2 Y3t o Aleke] ARty ot FFo Ao
szt 4 AGzAY BAdAs AR AEE MRS HE (battle
of forms)®elzly Zhch EjF Aokl ‘KmEy 4 (additional terms)o]
243 SdolztErt A W4-E WAAR o 5L FET SR
He £d S At ot o] A= HEFHN(counter-offer) 22 THF
g o)}

CISG A19% A|18 % UNIDROIT 943 A2.11% A18 A= o]}
ZE Atgd dige] “adg grstae oy 7 AR w7l
WA F2 le Al g 3FS AYS] A-olz =y A ko)
dohra FA sk gl

T3 giRe] B A gt & 22 AAHES FHAL + A
= AR E @rla sk &, AZGAE A Wigel digte] AAAQ
HAE 718A] 42 JSolE BFsly F2A, A 542 At A
< o]F & e AL 2AY F oz st AZel|A o)t

()

47) Clive M. Schmitthoff, Export Trade, 10™ ed., London : Sweet & Maxwell,
2000, p.54.

48) 7 gl whz} HR2) wholgtas Yok

49) Whincup, op. cit., paras. 2.13~2.14.

50) ', “REH—@EE L BHT oS A A% BB 2R, 'HEEHE, $
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upehd o] & A YA &AL 43 AgY AL
Hrh golstA dz, = VLT AANE NP7 Y3t AAAA
Rgste AR, ¥4 WSS AAHoR HASE Aol ofd A&
WY Aeole A% Aoz A sle Aol Ml AEAHd #
lck.

o9} & 3=z & utgdsled CISG #1192 A28 ¥ UNIDROIT 93
A2.112 A2geHEe “g& gdrstn Jla AYY £A& 4AHee
WAA olgte F744 e A0 £2AE 72 v Ao WP
S+ 4] Hohmx A3l sk o M, dIAF, 4, 7%,
Qs R A7, Gk Agdsl, LAHAC 3¢ 27 F& AA
Moz WAse Holch

g AxAR A gl AE5H A HREA7)} o] & A5 HA
Alokgiekdu] 2t A12Z0A o] & ‘HEHEY £ (automated transaction)
2 FAHs%Z AUk &, A 2 g AE AYsn Al
A5 AFE A2dd g3t e §9d & FPF 329 )
HzAAgE e EYdz sdete 2533 FFE K295 A}
F3be Azagol odte] we 25T AFH A2 719 AL
olate] At My £k w FAste UAcksH

5 FAsME AAEMA ¥ AAAYS Al o] CISGY
F3 a2 g AL AL Bhsd 5 st

a8y CISG7} Fga s AAed o] fle AY A& 44
g 5 e F4E 3838 AAA g gz soHdE o) L 4
Ale] 23]8 CISGY WA A= Aol ozt FHol SUch5D
%, CISGY slatabEe] 9Al A Aol 7]Qlslo o]2id F¥9) ¢

194 #29, HEHKEEE, 2000, p.647.

51) AzpA ok fodu] 29}, A122 : “Unless otherwise agreed by the parties, a contract
may be formed by the interaction of an automated computer system and a
natural person or by the interaction of automated computer systems, even if no
natural person reviewed each of the individual actions carried out by such
systems or the resulting agreement.”

52) UN General Assembly A/CN.9/WG.IV/WP.95, para. 65.
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oo iyt HAY WL 2A37] A FUMAE Fo) Y Hast
etz dhe w27l 2 wWHel

A3 CISGAA FAHez ™ vle gov Hdat $aA
olatAl 43 Fojvl EAgA A AS )& dF 5 e FAHL CISG
A7z Alg}e] HAE dubd o] g se]c)5Y

A A A oy ofelln) ko] AFRE ok o o)s)o) Wio g ‘FR
%l A%’ (reached agreements)?] & 3}E FA}z e W7 = A
oA AxEAY nd APt Wl FAHoZ U $ deA
gt glck AAA G E4Ae] wid g Aldle}l & 4 gl

23 dAe AREA ¥ st 2¥E £ e uhy, A4kl
S} R4 s Adz, 28d due g8 weA) sldEa] ge A
279 £ 2 FEA9 RWHHEIES BM (incorporation by reference
of contractual clauses)3}s] ‘sle}H e AE 32 3 (hypertext link)g £
Aokxge] Arq] 53 AT Aljle|h59

‘BERA AW EWHERS HA ol A ARREE ‘UNCITRAL 2y
BERE' ASzeM “Fre WA 24 BAE 5] AT =
Fso slAe A3 @A AFH Uoke olfwe FIHA, FAAY
Y, WA 2¥e] ¥R olrh Y Wil |23tz e}

¥H CISGolAE 39 54 A 4L F YA 94t} o

53) “In the interpretation of this convention, regard is to be had to its international
character and to the need to promote uniformity in its application and the
observance of good faith in international trade.”

54) A%z /) 42 Yoz AFHEd 9706 TP 4 e WL g2
daE u@ge 447, ALuE, A4 24, Az QF, A2 AL
gel, FAlel ol A4& wizAs) 1% 8A Felrh (‘UNCITRAL Model Law
on Electronic Commerce with Guide to Enactment with additional article 5. bis as
adopted in (1998)’, para. 46-5 ; UN General Assembly A/CN.9/WG.IV/WP.95,
para. 65.). .

55) ‘UNCITRAL Model Law on Electronic Commerce with Guide to Enactment
with additional article 5 bis as adopted in (1998)’, Article 5. bis. : “Information
shall not be denied legal effect, validity or enforceability solely on the grounds
that it is not contained in the data message purporting to give rise to such
legal effect, but is merely referred to in that data message.”



BRE=® A BFXWO| B MyDt Ko Xk 245

ol A" FAHLEH H9E FYFoIZH FE IANE F U=
CISG A|18% A3%3 HYAE #As 2 e A19% A13o] gich

Fte] Fol wE HAYoZH Y 5 sl Yoz KU
H(last shot theories)S & 4 Utl. &, M2 2ed e 49 7184 o
- g Adse WHE AT Qe 93L2 o g% A$ =
B8 AAE FolA ‘Rike] WK (ast form)o] 2 HHo] Fl}50

UNIDROIT H¥dlMe of3te &3 A FH2 A2.222§
EE, A2.192 HikPRkod oE W (contracting under standard
terms), A2.20F% ‘WS #E#E (surprising terms), H2.21Z ‘HEHHI}
FER M W (conflict between standard terms and non-standard
terms) & ¥ 3¢}

dubH o 2 M K(standard terms)& A %S| Fabal 7+ A $AHQ A
ANE st Aol vtidte] £ Adgzle] Yejgle] Aoz 4
48 Ae2H 439 FE AP L A 7 29 ZFEGUAY o
Yz3o] AR cf2s] dEel G}

UNIDROIT #3 #2222 e “4 FAA7E REGFHE AH43hn
= g 4FE A gold 22 A Sl Alge fd ¢
B3 AR FFH RE 2o slxsle AAs ol ot o]
FAkAb dupe] Abciubell Al 22idt Aol T4 fAthe Y EE AMA
of Y3 EAFAUY T ALFe] FF3 2 Agle] EX8A] oy A
Felvt a8k sz ek

w2ti UNIDROIT {3& ofgte] Fo] Wi FAE& R{dlod
CISGZ AAY w 3l olsjHA| ule} I Fa +¥& ‘HWHs
+ %% (gap-filling role)& 3}3 ¢Jc}.

UNCITRAL 2942 CISGo|Aj ¢t o] fxte] FEo ot 74 ¥
NAME W3] FAST QA= d2d ole 4N 2 & /U

56) Whincup, op. cit, paras. 2.15~2.26. ; Schmitthoff, op. cit, p.64. 5§ FHZ.
57) Larry A. DiMatteo, The Law of International Contracting, Kluwer Law Int’l,
2000, p.201. A%,
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AR A%RAL AR deid A4 FA7 € 4 gckn
she ol wWEolch® F, abgste AFE Aade] AYIT e A
94 A2 Ade AYzde 2487 9% Wyo] FEY Agde
A4 £ olokx st wA Aol o)

ol$} Z& UNCITRAL 2d%e} Asjo| uje} Az} kg ofoin) 2
AT e $F EE lWEA Qg AGzAs 2e A F
Aoke AL F dRzds WEE vl £ Adz e YT A%
A olF WEEZ FAHHA Ui, ot AYF I dYdste AL
HAY ez AAse T3 9.

2. 7GR MR

S AU A AL 4PN 58S Zech 549
AHERA7IE A AFAIoN S99 ERgaE A% AY
Aarh dekoo] A4 Aok AuALe A4 Aot HuAex
g AR 71ge] & 5 ik

CISG #|18Z A& “Hofo dgh 542 1 539 AT AL Hok
AolA =2d del 1 &H{E FAYch T FAHRD lok obg) Ao}
7 gifel H CISG ofete] T zFME ALEAE Aot A
Eddhe de 2 £YE DA%cha st dgdes =FlE o
23 gk

UNIDROIT 9% 2.6z NS =d EDFYE HA s
CISGlA 8 74 A sk #3tstz gic). ’

AAA g foful 2ok A8x A1glA A%y YHAsE FH
2 ooded, F A%L o] yoke] FA atet Yoo dy Fide] £Y
< HAske do A"k, F 2 A3FelH “Hofo) g 3L &
Fo] EAZF Jokatel sl s b YL MY FA

58) UN General Assembly A/CN.9/WG.IV/WP.95, para. 69.
59) &%) 2BH AR (two-step formula)elzt = ghc} (Honnold, op. cit., p.144.).
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3t Qleho0) o FAA Y o] EY wy Yok &Y o] A
3 ATl =) v WHdn YRl £

w2bA ARA Gtz A8EE UM HEY vl o] AAA
Fgiofanl 2k AM112 % UNCITRAL 2y #1529 o FAUEL3}
a2 AAE Zolg. CISG #2427) olo] B3E $ 9&L E&o|}

T AaA L Ao oA AAEA AYE o8tz Qe F
AL AaA Y oken) 22t A 1029 A8} 2284 2 $+ 3t

A18E gzt odte] el ol A-E Adstn, Ao dig
e AAEA[EE AHE ofo|EL FY(clicking)3t A} AFE 23
d€ Bl X (touching)dt= 59 HAH 22 Y e $94E FA e 7)
et2] wpAllel oj3te] FAI” 4 Qloh A FA gD

A28 “AAEA7} A Aol o] 4R A% F A%L HAAEA
7h 28 FA02 o] &t o|fteR 1 AY Y AAYYYo ¥
A5 A ot FAIR 9leh6d o] UNCITRAL =dd 113
A1l A FA vl FAdsje

bt AU A =RE A g ofolu] 2ok ‘receives'z}
€ £9& AHE3t2 912 CISGE ‘reaches’zh 40§ AM43tm 9jch.63)

60) AzpA 2k 2falu) gk, A8Z #1838 : “A contract is concluded at the moment
when the acceptance of an offer becomes effective in accordance with the
provisions of this Convention”, 3% : “An acceptance of an offer becomes
effective at the moment the indication of assent is received by the offeror.” ¥
FHL CISG, A23x, A152 ()%, A8z (2% 7|28z itk (UN
General Assembly A/CN.9/ 509, para. 67. 3=).

61) “Unless otherwise agreed by the parties, an offer and the acceptance of an offer
may be expressed by means of data message [or other actions communicated
electronically in a manner that is intended to express the offer or acceptance,
including, but not limited to, touching or clicking on a designated icon or place
on computer screen}”

62) “Where data messages are used in the formation of a contract, that contract
shall not be denied validity or enforceability on the sole ground that data
messages were used for that purpose.”

63) UN General Assembly A/CN.9/509, para. 67. ; Rit#, “UN MFEHBMEE
w3 A%, TERER, K174 20, MERREEMA, 2002, p33 H2
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A7) mebaE Ackel ARl B8 A7 Aol AT 4 A
olgeld Ackel 4l o} AAE AAH FASLE T AHu

WA B S $AE 983 ZoBAE VAR U WEE HE'E o

slab stz H4E 4 o BT 409 $U =t 4] &7

k.o

3. &3S ik

e AY skl 2 e gl e FAe] gle & T
= A9, 49 59 o= A o Al fASA FAY F QUch

thet CISG A18ZoA= ol dF FJ& FAshe A%
A& gt 718k Y= $vdo) Hvt ikBk(silence) & B (inactivity)
a2 A2 9] HA geckn FAsz Sk e g ¥
% UNIDROIT 93¢ FAE CISGS Fd3ich(A2.63 A1},

Az A R lo] Al 2 A&A Ade) AAEA7} o] EE AF
AAY sedol gste] o] AlE A} S E FAT Ak Ao
259 5 e 297 sk dE E9 A e R E AAE He
ARE AAEAZ A5 ool T AN APolt Fgel A A
e sdoz Fsle A, AAEM A7t iy u} e
£7 o] EHEL ABY AS, 58 A Age] viAAAge] 3
o] Qlgolle £33 oo sjfAHRE dloly A$se Ao vAA
AE F53e A5 Folchey

olAbs} & 7%= CISG A|18Z A|3& oA wralal zhel| &I I
& wv Ao A2 HofaldA olfy Fxgle] A YA EF
dao} diFe AFH 2E ANE FYFeIHN FAE A £ 9
' A%de £ 2 97 sd=Ee 24 £9E 480y 1A

5

64) UN General Assembly A/CN.9/509, para. 67.

65) WEFEi(point of sales : POS)#2]|7} o]ol| sdsle dEA <l FH A 2golc}. o
E QA2 dAdse AXzez duyng £t EEW, Ande] ¥
o] YFE AFoz Syl wae Axgeld
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¥ AzLEMe] ¥ Alekel Y¥AlH fEAL UNCITRAL 29
Az A18e AAEAe §H 24g Fdzta e #43, §4¢
ygo2 A kg ekeu) 2t A8z 4 A1029 FHE }1¥ + 4
o} ot AAREA el 4§ e Afelr 4T o] 1 WL AR
A9 W9l 25t Aot

4. AGES] BE Ex A

CISG #2232 9 UNIDROIT #)2.10%¢] & 7% 549 A3+ 5
3o 37} AGAelA =] Mol e 29 FAO ALY A
39 GAEAIZ} AYA A 22 Bl A"

dubdog £33 YA Foo YAEAE AY AAAAe
kA ER] 7] el £ Ayt 2Hs] Hele AE + Yotk
oy e 2 AR} JgAtd A 2ddle dd R £
U olFole YA R o]F AEAA 4 gt S HENNE
W 3 A Aol fasA A7) dEelr).

o] o] WAL F o] Fo Fa AHE LHAI= AL A
A ) Bifi(revocation) E+ Mk (termination)o)] 3)3¥ct w5
o] 8449E A Asle AgoMe o] AY e A% o4
o] EFAAPA77L 22 Fo]l A o] A¥o| A}y o]l EE
a9} FAld #A29 BRI AYRlA 2dete A5l A3E ¢ ok

ALEA o o3 Al Ajlel Aol ee e AMAY R F
o] ALE Al MY 4 Qle £ wY & Fidol Rl o
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SakalZd 2] gelsleor & FAoloh &, RAAY xe FEE
AFE AAYE o] 43l A AAEMY F-54ld B8 FAAY §
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A el glol 53] SA ohuhA el B et ZAAAFES vl
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AR, CISGe EFode] #¢ FAALE ez stx ded A
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e A& HAE ol Ay A4 58 2838 medd 2
g 4 gle Hage FHRLEE dulstn glok 2 e MY B
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o] Q) AN FHAY HAs} Fo] wtd® A=A AFH FAAAF
Hel A Ak & AT AV, B, W 59 Yo BE FAHE
B33 9o

thA A, A2} A (elctronic contracting)E A& o2 A
A 45 & e € A%E 2 A 492 sz o 23 FA
AZAGA Y A AH o2 AAEA A A AL AEE ¢ 9
€ AtEdsE 75 9 A8 ¥4 53 Eg= Adse Ao ¥4
o A= dubaal g@Abelch vopr} AALEME 2 SAA AU
Aol o148 4 sl A Ao ol tofdt Foldly 2 #4
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ol A FollAe] AFd AgAE AZY £ i

AR, AApA el 9ol ‘HEMEE HFE A2 (automated computer
system)®] &-8-2 FY3t o] AL 910 ZHHA] okl EAA
ol A% 4 gle Aol AUtk ol YA TEY uls} o] HAAek)
BlzgkoA] o)l WER FAstm ik ot ‘HAA B (nteractive
application)o]] oJ¥ ¢ FE3A Age] AfPEE FHstz ol U
o GAbatol Al o)) A 2] o] WY 4 sle FAHE @1z Ak
FARRE A Aol ol AFAAAHY o we gbe] AYGALR}L AAFE
Z70] g3 Age AZ A wtedd 4 sle FHNELY Bge] 879
oh,
oA, HAAL kel AkFAlAt 24 AapAleke] Ajle] BT 4
A A B3] $A A E A WA ) A AYY AAE
g, 4019 AA-A)-5Y, AT FAN Y g AEAY L5
2 A, AARY f¥o] AAAAA Q79 #br)E $& H¥s) 1Y
3ledof ghe}.
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(Abstract)

The Bases of Offer and Acceptance
by Data Messages
under International Commercial Transactions

Chong-Seok, Shim

In comparison with traditional contracting, electronic contracting is
different in its intermediary. Also some legal problems can happen in the
process of contractual intermediaries. According to the fact, contractual
principles of offer and acceptance by data message are reviewed. The
methods of contract formation have been mainly paper documents and
something that has the same effect as paper documents. A united view
according to the traditional contract laws is to make an agreement to
declaration of intention in each opposition. That is to say offer and
acceptance embody the essential theory. Cyberspace is not only an
exception for contractual principles and contract laws but legal problems
caused by it can be controlled without question. They have been
replaced with electronic means. It means that data messages can be
said to be the intermediary in the cyberspace. Under the circumstances,
several problems are derived and legal bases are analyzed by reviewing
social mobility, requisites for contract formation by data messages,
and legal effects in case of its utilization. Authenticity of electronic
contracting is combined with it in order to ensure that during contract
formation responsibilities of contract parties who exchange data messages
and formation of contracts formation by electronic agent are reviewed.
Problems caused by contract formation through the data messages are

compared and analyzed according to every situation. The focus is on
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legal effect which data messages have as. the means of contract
formation and practical validity. General problems in contract formation
are stated above this study. The place of contractual parties, electronic
declaration of intention, the time of contract formation, differentiation
with invitation to makes offer, withdrawal and revise of electronic
contract terms are in the center of the study. Several problems can be
caused during exchanging data messages. They are functional-equivalence
to paper documents, sending and receiving data messages, dangers
division to be happening in the process of exchanging data messages,
confirmation of receiving data messages. All of these subjects are
reviewed in legal comparison with international trade laws and rules.
Also possible problems are suggested in the writer's at that point of
view. Finally solutions to the problems related with electronic contracting
through data messages are suggested.

FEH O] : Ax}F4A(data messages), A A}7A (electronic contracts),
7] 2} 4| 2k 3] 2} of|u] 23} (Preliminary Draft Convention on
[International] Contracts Concluded or Evidenced by Data
Message), 57|54 (functional- equivalence), Hz}A =

(electronic signatures), %2}l Z(electronic authentication).



