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A1 A

A1 AT 55

A A kN A A kF ALl =FR] o] €3 <A -2 (applicable law)e] A&
AlokA A3t Aloke] o3y gl FA|AL] 7} Aol w- Qs onE Ad
s

o
ok

. 53] HAME DAl & WA FAel ot A8 A Aok
ARRE - Aupckel Al A QFY A (legal stability) 2t <ol 71 71543 (foreseeability) =
gre 5 Qe 7P 7124 Qo= Vet

3 s AAS] = = A2 A ) (international commercial transactions)ell 4 $F A
OFFARAE stolw A gl Vs A EgdAAE AAS 7 A=
Azl S5k w9E TEo] gk, I 552 A FASER e Al
Aok s Fdsbae 7R WHEe R HUNE

Abs) 7)o A AFe] ®FH O 2 A A= vl vl Al ©F (contract for the international
sale of goods)ell ¥t FARTHS AAsH7] gk =82 1930 o] Ent
‘AL < = A 8]’ (International Institute for the Unification of Private Law,
‘UNIDROIT*)®] = ot A= l=d, Fx3tx &9 “dllo]ZL & °F (hague
conventions)®| 2til AR Q= ‘HAZF ol 3t U (Uniform Law for
the International Sale of Goods, ‘ULIS)¥} ‘= Al &Fvju] Aleke] Ao st
%Y’ (Uniform Law on the Formation of Goods, ‘ULF’) &< x4 4=
Adatetar & 5 Qv 2 ARE o] ] slo] 1ok A&7 vl W
T GA ol FrosbA] kL A3AA =TEel AR T H7Ee] o]efo] Aty
2 R E A gt vl AWste] G2 okl gy I HEAdES AE
e
2=

-

O:

o] % <A F ] 9 ¥ 3]’ (United Nations Commission on International Trade
Law, ‘UNCITRAL)S] FEole] HAFS| A =Zufu A kel w3k Foko] %
ool whaslo] 1 AnpEA 1980 42 wlelut A a Sel Al o]l A=
S ujw Akl #3F UNY 2P (United Nations Convention on Contracts fot the



o] wtg o Ay Aol whel, 1988 19 145 FaH o
2 AT AEAA 7]F CISGE $yuete F

o 3
5 A A s3hste] Aok o A A9E KA

T =Y dE
RE dEeld, 53838 Evete] A 2004 29 179 UNell CISG 7HY
e 7188k 2005 3¢ 19 I &Es BAska gtk ©] A4 CISG: =

=
Az m e Al kel et g vl - ARlel] At 5 A5 Astal Atk

A delst A FEREEE ol =58 BY
7ol 1 A3 tfFe =7 w98 ¢ Qe M A VxaE
grell fISlaL, ol =58 5wkl HA ARjke] s CISG= ©l& W

S WA SAE HAska V1= ekt

A CISGOIA = B+ ‘A 9F=’(contracting states)o| A »3] TLH 7]
Hray] g FHAANM AT A okell s Aok AR, AR
of Aot oo #e AFERhE st sl wekd del 2ovke A
AR o718 F Q= AR EA, o) Aloke] FaA, AekA At 4

-
i
¥

fot ol
o
i
>

ojr
ftlo

1) "www.uncitral.org/uncitral/en/uncitral texts/sale goods/1980CISG status.html, . ©]3} & &15-ofA]
Jgsta e AIEE 2 A7 AEAF 715(2015.12.10) el @A (display) = o
A= Fastth 7|EAY 2T Y (http/)> A FIHCH

2) CISGell thet I Al WAl Al 2ol tigt sjA| 9}k ofst ZiE 2ol thet 2lE

< AFA 130 oS Fargith

3) CISG, A4z(A-gAFa} B2 @A) : “This Convention governs only the formation of the

contract of sale and the rights and obligations of the seller and the buyer arising from such
a contract. In particular, except as otherwise expressly provided in this Convention, it is not
concerned with: (a) the validity of the contract or of any of its provisions or of any usage;
(b) the effect which the contract may have on the property in the goods sold.”[+ & oF
mfefAlke] A 7 Alcke 2HY WS mieQlyt wiedle] Al ks rEd
ot 53] 2 gofel Exe] BAAY Aol 3l A AL, & dekd vl A
G gelo] glek @ Aoteltt 1 23 w: w9 FE4 () Aokl g BEo
Zfrdel vAE 2.



O] ZH|™ CISGOIA WAH o7 sAHA ¢+= A= CISG7} 7] %38t

- = AAFH (international private law)e] TFF o o3 &&= W
A3 ¢ QEF g3 F4S BHF VIR SHAITXR)A o)+
HA 2 Bl 93t usAozA AAA - kA e A A St
A EE A, auvt Gx AP Ce RS EYE RSNt
O|ZHH FIuiRel st ALH=, & CISG7F 71&xstal = ARk 9
o] Folojupes 4 ote WA sk sQler sttty

o] < CISGY @AIE dstaL Alere] Antd= A14L 2ls] UNIDROIT
= 1980 ¥ Zdwk(working group, ‘WG’)= FAste] 1 A¥EA 19944
‘oA FARA ekl #sE AW =] (Principles of International Commercial Contract,

‘PICC )= Fxsl7]el o]ZF T o7]A PICC= AoF=e] HA 452 (legal

4) CISG, Al7z(Fere] a2 2]) : “(1) In the interpretation of this Convention, regard is to be
had to its international character and to the need to promote uniformity in its application and
the observance of good faith in international trade. (2) Questions concerning matters governed
by this Convention which are not expressly settled in it are to be settled in conformity with
the general principles on which it is based or, in the absence of such principles, in conformity
with the law applicable by virtue of the rules of private international law.” [(1) & F°F¢] 3
o) QoA ekl FAN 4, A890 FAY W TAYARNA A9 F4E
A Bee mefstoiol k) ¥ Hokl ga I ARl BE BARA,
2 gopel WAMoR A g BAE B Poe] slxstun b AuAd u
e sldsojof stul, wiok Telak 92o] gl Aol SANPAY A o3 4]
= Nl wet sjdEofof S,

5) el T, CISGE TLEAQ A AwkAHozAY Aoy AHe Augos &
3 F8kal Qe CISG A7z (M = AlA e QoA “ale] w8 ST e
s stolol St Bl A0 g Aele] WAsh 9|59 ojale] E4Eolof & wElA
g2 A PEoRA WaK 2 Agae] gaRon Saud 9% ol Jo| ohe
Goko] SM AN Wolm YA elgh o] B AR ohuk. ofof w]a|
PICC A7 (el “GAARs =AlA el Jlolr Aloddst g7 dxfo wet
Pgstolor AP PP} PAES AL A% wAWAE e A 3
o4 A9H FielnE ateta gk

X o oo



ohvleh, Thet FAGAAES 2

enforcement)s R g ]
FA3st7] ol 2] 2~ E o] EHH E (restatement)

e
AH o7 A, o] EHl m]=HAe %Oﬁ 3%
o] AAE Adth ol= HE njoHe] gl AHOEWES A%
of T3 1%} fFAFS 71%——% J%a T AT dETt v e AlAFSHH
olk PICC 4848 MEa SojA= MY E=x AlokdabateA A=
g 9l 71X (persuasive value)s AU= AR O RA 7]ed AS o st

AN &2 stH(Bonell, 1994; Veneziano, 2013). T3t PICCE Az o7
AHAI ke #st Zh=o) oy A ArE s el ol Wl o
Hhgdz o= A Bk ofyel CISGY ‘HF 74 93k (gap-filling role) WA Ak
ARRpe Al= Ak A o] AR oz ek Zb=o] Aoy FA Y Hell= =
A G A okl A ob7 H = A A L] WA T p
+ HA Aols 7HxIthe

st PICCE ‘AW (soft law)De] A

R

Al
2

NEomA Ag 9 BEd F 9l

< AYal +=d|(Veneziano, 2013),
‘(hard law)©] 7}A& HPH 4 T4

o
e B4E ks wyel 9AW, 2ol FAxere] A4 mEnyo

L O
ﬂm

6) D Ho AZATol gshd, PICCE =AW O EA AAHAY B AkA ] %41-S
Aot d 83 kM EA 7sska Slok ARAMISE U8 Lake, 20118 Fx o] 1=
of o5t P=s AlLstal FAVFAAk A PICCE AHEh= BIES 31%°l E3tal 9
th GAREe] o HAlF o FAMORE XFH A9 58%, Tﬂ‘ﬂJ Aol <&l A
SE = A9 23%, Hol et B QI (Lex Mercatoria) B 719} fAFSH A=
A&y ATE 19%%2 AT A A= A At PICC AL AR £Oo7
7Y 20%, 41%, 39%= FJAE T A E Adsk=t &5t ARAEA PICCTT A
=R i 30%7F S84 BEe ST
@ #F1E 20149 7]% UNCITRAL 3217|3224 Unilex D/BOIA A3 4= 9= PICC
Ae = 394740 23} Twww.unilex.info/dynasite.cfim?dssid=2377&dsmid=136188&x=1; .

7) o] A Aol HANAY HAFEE] flo] AL E B, A, HH
Aetrolgl A oJEth AFAIE Bonell(2006).
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A2d Ao Heet U

= AFelA e PICC T3 AIAl Slo] A3E Aok fEA (validity)o] ¥
S sAlekaL PICC +2)7]#A|E A4 UNILEX Hlo]EH|o] e F=Fd Ak
_‘|

¥ wdE AdHNE & Alere] waddel @t sy at A SA
HE Febde FaAk Sy o|RFEH SpAlgAMA el A7 Ak AALR

stol= PICCY| -4 &-goll 29 7oA} g,

AT 2dEAE e ek = - 9] AAATe) w3 9o o
Hel dellA PICC ole] =AIGAMAIFH o= A, i) AL
Z]*(Principle of European Contract Law, ‘PECL’), ‘H & & " "5 <}’ (Common
European Sales Law, ‘CESL’) 539 H|wH % #+4& T3 Ak Fa4del
we Tt 29, o, 53 Foll B3 Vs RS AAstuzt s

2 AT HAAE g 2o A Al AEe®EZA AT 54
o9 W WS VeEst 2o ASetal, A2 s Al FARA kel A
PICC 9Jeje} A A 9ol wate] thFuak st &4 Al1& A= PICCY
ol elef tisto], A2 = PICCE WA Aol tisto] =3tz s

A3 A= Aeke] fFaAdel #e IS nFetaAr drh &
Ao A= PICC A&ulAle] Aol 1 e diste], A2do= Fast 7
oFyt A A Esoll thsto], A3l = PICC #3742 ZardAdel #sto
Ayl izt gk

A4z A= PICCONA &3t
AR gk 2 PICCOlM = Fade] 2
AA s Ex@ol el gt =, 2 A1dd M= ol thsh WA 7

53] AAlstazt stoh A2EA = FHAAL] A W aRE D F=s)
A A3EAM = HAALAL Aol diete] w=staAt s

A5 A= PICC(2010)°] AR Zawqtel Hallel olo] wE FiEA

Q3o Hels n#stuz vy Fo FAEA A ArdelAs A

fifo
ol
O

9) & =wolld ddeErer g2 Wi el TANEFY R E FH A






A27 PICCE g2l HEA 7]F

12 pICcCe 99

1 A HA
UNIDROIT 1926 UN Abebe] &I 7]72 AHE o]F 19409 o
29 52 FAVIFE ARSIt & 719t FAEAA okl &g 7
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A9E g2d 5 sl
7IHbE Al g = Azt A 1 2olE 7 4 At (Vogenauer, 2014).
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FTEY o]F FAAAACke] Ao w AuiPE I W PICCE 17k F7t
MRS AF A PICCR010)e] ©] =31 l=dl, PICC(2010)= F 49
PICC(1994) % PICC(2004)2] 4H7d wn]@ef dist MAoletr| Bt H5539]

MRSt FAA N Aol BRFel ool 4P AZE 2EUEL U
2 1

HAOo7 F71E Zlojg=d 1 54 Utk
o7d PICCY 715 WA HAS A GAMAICRY] EAMoRA A8 F
Atk A, FAA FdW W S s 9 BREedo R O q9Es I
s

9a ook A, Aehfelut S5d Ade] we el mugozAe

N5 & 5 Qe W BoRvE 1 99F 78 & vk

PICC(2010)i= H&2Ql Alerfolr A2 o i dgkd, o] Hd <A
A+ Al 9k A A (electronic contracting), ‘th2]<12] A EF (authority of agents), ‘#13
Z}e] A2 (third party rights), “AA](set-off), % ’(assignment of rights),
‘2 o] %> (transfer of obligation), ‘#A|2F2] ©] % (assignment of contract) B! A4
7]1%P (limitation period) &2 W55 F7lstRA 3L Alkia4d (validity) ol A+
A (illegality)s AFA F7Hskdch PIcce] WA H 2 2 A9 W
£ Zfekd olsk 9

<#> PICC YHZ 1}

PICC(2010) PICC(2004) | PICC(1994)

AT - T

25 25 * x5
A1 Adt4

A1.1% Aok A 1.1 1.1
A1.2% 2 o] A} 1.2 * 1.2
A1.3% Aokl G4 ¢ 1.3 **k |13
A|1.4% *k 7L 4 = 1.4 1.4
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A1.5% FARALE Ol &gt wjA T WA 1.5 1.5
A1.6% PICCY] &4} 3 1.6 1.6
Al1.7% wx o Ao)el 3 A 1.7 **| 17
A1.8% EY A ¢t P9 1.8 -
A1.9% 59 Ay 1.9 1.8
A1.10% &4 1.10 ¥ 19
Al11% 919 49 1.11 1.10
Al.12% FARRE o] Qg 7172 ALt 1.12 * |28 (2)

27 Aokl A dieqle] A

A Ak 49

A2.1.1% AlkAA & HH 2.1.1 #k | D]
A2.12% Aokl A9 2.12 22
A2.13% gokol A3l 2.13 2.3
A2.1.4% ok A4 2.14 24
A2.1.5% Aoke] A4 2.15 25
A2.1.6% R ] 2.16 2.6
A2.1.7% S 713t 2.1.7 #k 27
A2.1.8% A17E 717 e s 2.1.8 * 1 28 (1)
A2.1.9% AE 9 2 ALdF A 2.19 2.9
A2.1.10% S A3 2.1.10 2.10
A2.1.11% HAE T 2.1.11 2.11
A2.1.12% AEen 2.1.12 2.12
A2.1.13% SEANE T A ot el | 2.1.13 2.13
A2.1.14% Aerzo] Aoz Aol Ak | 21.14 2.14
A2.1.15% obel o] 4t 2.1.15 #%| 215
A2.1.16% H) 4 G4 o] F- 2.1.16 2.16.
A2.1.17% kIt 2.1.17 2.17
A2.1.18% E4Y 2 st HA 2.1.18 * | 218
A2.1.19% EEokdhol] ot AlkAA 2.1.19 2.19
A2.1.20% LI ) | 2.1.20 2.20
A2.121% EEokiEAY nEERRe] FE | 2.1.21 221
A2.1.22% 219 A 2.1.22 2.22
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A2 el Ak

A2.2.1% =49 AeH 9 22.1 -
A2.22% el gy W 222 -
A2.23% A o2 223 -
A2.2.4% ol o g 224 -
A2.2.5% T == €AY 225 -
A2.2.6% FAgY = ddadeele A9 | 226 -
A2.27% o] o] 4t 22.7 -
A2.2.8% o g 2.2.8 -
A|2.2.9% <l 229 -
A2.2.10% ggae F5 2.2.10 -
A3 Ak &
A1d ARk
A3.1.1% 2] vl A 3.1 3.1
A|3.12% et Foe &9 3.2 3.2
A|3.13% A =5 33 3.3
A|3.1.4% 2344 14 3.19 3.19
A2A Ak 4] A

A32.1% 29 9] A9 34 3.4
A|3.22% ddE Ze 3.5 35
A3.23% FA B AEAY 2® 3.6 3.6
A3.2.4% ol 7|g A1 3.7 3.7
A|32.5% A7 3.8 3.8
A|3.2.6% Zpels 3.9 3.9
A3.2.7% At 5o 3.10 3.10
A|3.2.8% A3} 3.11 3.11
A|3.2.9% =9 3.12 3.12
A|3.2.10% HAarde A 3.13 3.13
A32.11% AkA 49 A 3.14 3.14
A3.2.12% 71 kA & 3.15 3.15
A|3.2.13% A FH A 3.16 3.16
A|3.2.14% A0 AFHE 3.17 (1) 3.17 (1)
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A3215%  * AAIE 3.17 (2) 3.17 (2)
A3.2.16% s el R 3.18 3.18
A3.2.17% AHLAQl A 3.20 3.20
A3E S
A33.1% Z8RE st Ak - ;
A33.2% A3 & - X
A4z Aok &< A
A4.1% GAAE S 2 AL 4.1 4.1
A4.2% e 1 8ke) 9o A 42 4.2
A4.3% e A9 1 4.3 4.3
A4.4% Alekolu %2 Axrkel] HFE A 4.4 4.4
A4.5% a4 e 93 4.5 4.5
4.6 A A2 Eolele] A 4.6 4.6
A4.7% Aol e =LA 4.7 4.7
A4.8% Ak B 4.8 4.8
A5 Aokl g3 A3 @ 9@ =4
Ad Aok U
A5.1.1% A - FAA o 5.1.1 5.1
A5.1.2% A1 o5 512 5.2
A5.13% FAAL 7He] @ 513 53
A5.1.4% 57018 oot Ho x=gE od O | 514 5.4
A5.1.5% oo F7e 24 515 5.5
A5.1.6% olg o] He A% 5.1.6 5.6
A|5.1.7% 748 A% 5.1.7 5.7
A5.1.8% E3A 7|71 Aok 518 5.8
A5.1.9% efel ot A FHA 5.1.9 -
A28 A3Ae] A

A52.1% A3AE 9Jgk Ak 5.2.1 -
A|522% A3Ake] 2y 522 -
A5.23% T Ab o F U S ujA| - Ast 523 -
A|5.2.4% AT 524 -
A5.2.5% A Fq HA 525 -
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A5.2.6% Tk AT 526 -

A3d =4
A53.1% z79 39 - -
A5.3.2% z79 a7 - -
A5.3.3% z719 F= - -
A|5.3.4% A RAe oF - -
A5.3.5% A =712 o] Al wFE - -

A6 o]

A1d ol el Ut

A6.1.1% o] & 7] 6.1.1 6.1.1
A6.1.2% Arjold Fi= ko] 6.1.2 6.1.2
A6.1.3% A 5-o] 6.1.3 6.1.3
A6.1.4% o] 2] TA 6.1.4 6.1.4
Al6.1.5% z7]0] % 6.1.5 6.1.5
A6.1.6% ojg ol A 6.1.6 6.1.6
A6.1.7% 3 1 8] Al oek FHAE | 6.1.7 6.1.7
A6.1.8% Abgol el ot A5 6.1.8 6.1.8
A6.1.9% A w53t 6.1.9 6.1.9
A6.1.10% S37F AQH A g A 6.1.10 6.1.10
A6.1.11% o] sYn| & 6.1.11 6.1.11
A6.1.12% wAMA L T3 6.1.12 6.1.12
A6.1.13% T AT 9 6.1.13 6.1.13
A6.1.14% T4 Q- 37F A 6.1.14 6.1.14
A6.1.15% -7k A A9 A} 6.1.15 6.1.15
A6.1.16% JA-371e HE 2 AH 6.1.16 6.1.16
A6.1.17% V- 377t Add B¢ 6.1.17 6.1.17

A27a el
A6.2.1% Aokl 43 6.2.1 6.2.1
A6.2.2% ool 49 6.2.2 #1622
A6.2.3% ool an 6.2.3 6.2.3

w774 Eoly

A1E Eold Ut
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A7.1.1% w=olge] 49 7.1.1 7.1.1
A7.1.2% Aoeke] wha| 7.1.2 7.1.2
A7.13% o] 8 W 7 7.1.3 7.13
A7.1.4% EolgFAtatel &gt A 7.1.4 7.1.4
A|7.1.5% oS 9t F7Hr7t 7.15 7.15
A7.1.6% ™ 2 ) 7.1.6 7.1.6
A7.1.7% =719 7.1.7 7.1.7
A2 o) FH 4
A7.2.1% A A T-E] o] 3 7.2.1 7.2.1
A722% H] 5 A A 5-2] o] & 722 722
A7.23% et o]ge] Fok T A 723 723
A|7.2.4% AP A 724 724
A7.2.5% TAEe WA 725 725
A374 Ak Al
A73.1% A ksl Al ¢ 7.3.1 73.1
A7.3.2% Aokl Al o FA 732 732
A733% Eoldg o oA 73.3 733
A7.3.4% A5 oY 734 734
A7.3.5% Alekal A o] a¥ dnk 735 73.5
A7.3.6% AAJolY o]gx|ofol & Aloko] FAFE | 7.3.6 (1) 73.6 (1)
A7.3.7% A7)k o]y ojof & Aoke] wrEkE | 7.3.6 (2) 73.6 (2)
A4d =3l
A74.1% Sa 74.1 74.1
A|7.42% S Hl) 742 742
A743% =89 g4 743 743
A7.4.4% N7 sk &3 74.4 7.4.4
A7.4.5% iz AR e &l 9 745 745
A7.4.6% Al 7vel o)st =39 51 7.4.6 7.4.6
A7.47% I3l FAtAe] AH 7)1 &3 7.4.7 7.4.7
A|7.4.8% = e A7t 74.8 7438
A|7.49% FAFAF 718 o]zk 749 749
A7.4.10% N ES e o7 dh= o)At 7.4.10 7.4.10
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A7.4.11% e 7.4.11 74.11
Al74.12% Eaf ity o 7153k 7.4.12 7.4.12
A|7.4.13% Saal el o4 7.4.13 7.4.13
A7 A
A|8.1% A a7 8.1 -
A|8.2% o] 3t 2] 3 8.2 -
A|8.3% SAE FA 8.3 -
A|8.4% A W& 8.4 -
A|8.5% A & 8.5 -
AN ANAYE, AFolA, ASFE
A AHUSE
A9.1.1% g 9] 9.1.1 -
A9.1.2% 2] vl A 9.1.2 -
A9.1.3% S dAde g% 9.1.3 -
A9.1.4% Rl 9.1.4 -
A9.1.5% e A4 9.1.5 -
A9.1.6% &S E 9.1.6 -
A9.1.7% FERIT oFQl 7He] el ot F% | 9.1.7 -
#9.1.8% A AL 7] G 9.1.8 -
A9.1.9% FETA 5k 9.1.9 -
A9.1.10% A -2l Al 9] EA 9.1.10 -
A9.1.11% ol FTULE 9.1.11 -
A9.1.12% S AAg T 9.1.12 -
A9.1.13% FRAHTSF A 9.1.13 -
A9.1.14% FrE= APl FFeke A 9.1.14 -
Al9.1.15% =] BA 9.1.15 -
A28 A F-olAd
A9.2.1% Aol e B 9.2.1 -
A9.2.2% 2] -l A 9.2.2 -
A9.2.3% Aol Aol ik AHAe] Fole o | 9.23 -
A9.2.4% AR AR F2 9.2.4 -
#9.2.5% A2 A A 9.2.5 -
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A9.2.6% A3AFe] o] g o] 2 9.2.6
A9.2.7% A9 A 9.2.7
A9.2.8% ojdy = Aol FFet= U 9.2.8
A3A AFSE
A9.3.1% % 9] 9.3.1
A9.3.2% 2 guj A 9.3.2
A9.3.3% 599 94 9.3.3
A9.3.4% AA k] A AP F 9.3.4
#9.3.5% SR A F-HA 9.3.5
#9.3.6% AT S} A 9.3.6
A9.3.7% Aok A o)== A 9.3.7
A107g A 7]k
A10.1% =49 AR 9 10.1
A10.2% A 2 7) 3t 10.2
A10.3% A RS ol ost A A7]ste] WA 10.3
A10.4% AgAQlel st A a7|ste] 73l 10.4
A10.5% AP ALl o) st 7172 R34 10.5
A110.6% SAAZF] ot 717k H YA A 10.6
A10.7% 2% 9 FAHN4E 10.7
A10.8% 7 ukel 7)7ke] & A=A 10.8
A10.9% A7 g gy 10.9
A10.10% A 10.10
A10.11% Elcs 10.11
A7 v AAxkeh A FA
A oo A
Al1.1% A 9] ]
A1.12% Ach 2 JRE T2 4 -
A1.13% AAAe] A -
A11.1.4% gAY GAA o] &7t -
A1.1.5% o] = A & -
A1.1.6% AF-aA e gake] a -
A1.1.7% AH7)17re) A e A9 g3 -
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A11.1.8% *A9 g3} - -
A1.1.9% A L AhAFA 72 vl - -
A11.1.10% TEE 379 A% ; ]
A% AAAe] A _ ]
Al1.1.12% wegT ATl uid g - -
AN1.1.13% HA ] ]
A2 G AHAA
A12.1% A 9] _ ]
A11.22% ANE W AgE e av - -
A1.23% A L Ak el et F - -
A11.24% A L AR 7He v - - 10

3. Aok FrEA A3 Z=FAA

PICC A3FNM= Aeke Fades 8t Sled, #AAAE Az,
Ao M = Aloke] fFasdel st AN S T 47 o', ARdoA =

23
AF 242 FHoR F 177) 2EoR T4 A2 el
3

—

A HAoAH e A ZQ - AR7] - e - JA S B PR e
of F4ste] FHAHES AL dHEE g 9 7 g @3 A 5 £X
T Atk 20109 ¥ PICCAA = AEA A #3E 27 2w
A3A oA F7 skal QT
10) @ 9 ZFoA *t ol #g V|E HE AHE & = dA MY S BAE
@ SYFELE B Ao oo st
@ e (2015) “I A AFAFA| o] ?ﬂr‘i AW H(PICC)EFoll A AlkAlAALe] WA 7]5=9)
ek A, olgtiehn AR =T, 10-17d00 A Al
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i Al ARAZE whEs] o] dnbeA i AdRINE dal Akl A&
A=A AT LA
= = el thEslel PICCE ©
7hgrell, ol AgRel Ut ZAZ FAE] AkFAATt

Al 53] PICCY A& olstA| &= 3 PICC7F AEHO=E 7|s

N7 wwolvh

Ty FAREE= HY ANk AR e Ao gk EdelA AlekFdAL
A7F PICCE A&sH712 ottt JAbE & &= #5379 & Ao,
o3 PICCE A&z S A7l gls Aolar FHAF s T A olA 9
AR #sk PICCE RFF ALE FAHAA & Qi ) ol& picce
of dntdHowAe] HA Vs WA ASNE et

2 AckALA elol 9@ Ao A

PICC AZolM = & dF9 F245 WE3| ofal ok & 2 32 A%
AA kol A g AW AR =2 Al deta e, o A =AY
AHA oFolgh= 1ol AlARSRAL Q= Hbe S thEgle]l PICCTE = Al A oF

]_
of 484 4 AdFS Hth ZEu PICCE CISGAIIZR)9H: 2] oA
/)’ (internationality) 3

&
A gk B0l 9Tk ol PICCT CISGSH B BAMOl ohebs HolA

11) F&FH=Z "ICC Award No. 8261, ; "ICC Award No. 8502, ; "ICC Award No. 7365, %
A= Bonell(2000), pp.199-218.

12) CISG, ANZ(AL4F2] 7]E42]) : “(1) This Convention applies to contracts of sale of goods
between parties whose places of business are in different States: (a) when the States are
Contracting States; or (b) when the rules of private international law lead to the application of
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uls rlr
ol _ﬁ:

& Aeko] 3] <=rA|A A A (international character)= |
steta AA Ldrtar ste et AlFFARAZE Ak AlekA A o m M
PICCE &3t A& wat A v oyt iy Adawiate] A54

A= =¥ FuUiAlekel PICCE EMoR Agste 2 &S
Algtstar QA ¢k 54 o] ITHUNIDROIT, 2010).

of =A|A kel AL
=

>,
Jo
il
i

ZS
Aol el 21719 Z1E[ALI2E (3)], §5F &Y
Aol =dAE AEAY
[A7.4.6% (2)] &
o A kel F3] A&
ARG F= PICC Aol 7+5EA v HoA R PICCY 7|4
Fz4e 4 vt

PICCE =AIAHAIekel A& 4 Sle dntdzozA daf Aokhf&2
BEA7] 23AHA 2F (commercial contract)®] A S U Al s}
B A RS AAALSE RIALES RSk WHAAE g5 E Zlo] ofyEt @A

T

‘2~H] 2} A &’ (consumer transaction)E Wl A|SF7] fIghe] EA9 HAE

the law of a Contracting State. (2) The fact that the parties have their places of business in
different States is to be disregarded whenever this fact does not appear either from the contract
or from any dealings between, or from information disclosed by, the parties at any time before
or at the conclusion of the contract. (3) Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract is to be taken into consideration in
determining the application of this Convention.” [(1) & o> Ths} 2 9o IHa7}
Mz o =7kl e AR 3He] B Al eke]l A€tk (a) Gl =7F B Aok
= B (b) =AY qrFell &3 Alek=o] Wo] AgH= A (2) FAAE AR
OE w7l YUAE T ks AR Ao RFE B Aok Mo, Ak
A Aol ZapaE ke At ARl ofsf el R EZRE E2uA] o T Aol
AHEA opyRith (3) YA A = GARRR Aleke] RIARY - A A 2

Hope] A gol g ARshv] melsA ohdith)
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ojof 8+ A}go| HUNIDROIT, 2010). 714 PICC7} AB|AHA#H =
Akl Q= olfris WFEE F7teld AH|AE e ®BEshr] 9§ o
HAAE Fi S B9 ofyel AvAE B ks

5 al
st 7} bl B34 Apolel am|At BE o FHA Ajoloa HEH
= IGRSR

L=y
S, 2 olfE fdoleks B5e A9 - 23a FA4ge]l EAsta 9l

oL
P>
=
X
Y
=2
1o
FN
oX,
=2
b
[mt
i
1o
o
2
N
A

Wk oby el SU[EU] PECLE & S

71 welgha £k 2 PICCE SAIAIel glof ofWl 5% Ao i
el =rgkatal QA &L A GAA kel et & WA 7 23E HRE S
ool anAANE EFEAY ol BAAHCR AT 5 v 2o
ohek agAleke]l A HF N PIccol0yel wk olE A e F e

ol

obgAbAb7t Fafl Akl <A -8 (applicable law)2.
24 PICCE é%“é}ﬂi gejgt 45 PICcC7t A84d + Utk °o]= PICC A
woll A WAISAL Qi wkel o] B AHE GARRbEe] 159 Aleke] # o
9] A g-g vty ot 49 AEHvhs A& o AsTh E3 PICCT}
TAHORE AQFHA skt steiets AlFFAAZE AleRY PICCS] A
T dHE Fre AW AYAFHCEA PICCE 48T o+ AUTH(Vogenauer, ef
al., 2009). whebA] AleFFArAlE= Aloke] FAM o] WA AL wAIAPH o] A st
T mEk AEE A BE S (AN, =AML AA elA piccrt
gl Aloke] AR ALRo]l BE WAE 7 vk A= PICCE AlFEA
A7 MRS 7 gl =AY tFel ALHA dv Agolw Ak E
gfojof g Apglojrt.

e %o
2 od AokgAArt ol Acko e B4R AL FAZ Hdsy

-0 .



A} ghel gk A9 PIcCe] 44715 o A Aotk eivkatd T84T
HF e A E@t:ﬂ- 5,114]1:;]01] ot} &E A flo] PICCE HE3tAY o
o wolt}. o] v°— e A8

£o @A dal Aske TaoE TS FAATA R

yo flo

z 2)01]%1 CISG 2 Sﬂﬁ%é&i*ﬂ, -2 CISGell g A| st 5%011 EPEF_, g Al
Z3o] A& AF CISG7F 712F dutd Ao wEn, s AT S A
o= AP A Ol et &= Hell mEtka st it o] A¢
CISG7} 71%3F dnk = o] Ht=A] PICCS A3 gtr}ar s
2 A<k vhel o] PICCE FAIAAMAFS] Ankd A
FE T S Ao RAHY HAV|ES ATl U FA
g 4= vbal EUh(Bridge, 2014).

A= PICCE CISG A72 (2)° 7]8te] 71 Blo] 7156 Ry d&de]

13) PICC, A|1.4%(7%+3712]) : “Nothing in these Principles shall restrict the application of
mandatory rules, whether of national, international or supranational origin, which are applicable
in accordance with the relevant rules of private international law.” [+ = A|/dAAIF =] <]
ofust Y% TAAHE B Tl meh AEHE TAE, FAY w27 )
Aol Ayt AL-S AgelA] k=T PICC olst /E 3wl tish 5wl A
A1(2013)°l] &3t
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A3 Ak wadel @

2
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I
N
A

A2 AEujA S Abrek 23

1. ¥5¢

) AAA +59

PICC A|3.1.1ZA A= Fsdo=z Qg wAst= Aeke faAi A o
& 1 AL wiASta ATh1e) o3 7] <F 52 (lack of capacity)©] & 5% 7

of AZFolA Ho| B4 Adele] AREY, @Ry, ARy
EFE 5 e Zolh B8 Fol g njsta 9t Har
=]

Ly

na =
Aol Aoke] lwdolehs PICCY 44 Bxe] T
=

T

oy
o

ofr
o T oE T
e 1o o

L

A 7lel f-euE v e H* ol ot cejAbs ol T ARale] &
sk A9l vyt AakE Al A 7Y e wgeR fejdow
ddeta zpale] oAb QXQ T S AAH sHem AWdErhAdH,
2013). 12]aL Pl sHold 5AA 0w FaSHA WEYNE T F e T
g Ee ASE "ok, o] B SAbeEE AR ARl W E e
o AR AR R EACRE AQstal olwel ek AeHE A%, W
A9 Azt A dae] el HdAo R AYE= SH0] Ak uebA] @2
e EolRk Alerel GARAIE Aok Aldsr] st AelsHo] Aod MES
FEIE ofulst ot W s Hol doAd AT HAT AdIozA

Bz, AesE Ao Fol L

-

O:

14) PICC, A13.1.122(A 2w Al) : “This Chapter does not deal with lack of capacity” (¥ F&
98 A opgith)

19 AN SRR TS YA P 2 ol B Sl
A1°5 2 (impaired mental capamty)ollj/]- s A7) ¢ E, @fu ol gt dA|Ad
Ao, A A9l zvmoﬁ <= Z3Fsit} AFAMl= Schwenzer, 1. et al., 2012, pp.205-206.

16) oAt v ddR]l, vl HEGTHARI &



PICCOA o] & FsEs A3 Aok fFaAdolA wiAlsty Q= o+
+ Fego] 7 e A A (inherent complexity) ¥ s ol thdk Zb=
o IUol AE o&E YHEEE Eoli 3lo] PICCOAE oo tish &

A S A7) ol @ 7] ©E o] CHUNIDROIT, 2010).
9o WENS o] e PEET
_]

T -
T o
Aol s Hola gtk Az SAskd ot Zu AA, SAxRES
=

é‘
st A FEE FHFstl e Afolth il AzEA=e HESHA
FH(Age of Legal Capacity Act)ollXi= 164 o]3} m|AddAFe] Aok 1 Aok
ol H|gtel&olx Avt= e WEANTE wlddxes O AdY 9 g o
gt UREARIAYE A] AlkE AAET sgo] Aok 2ok Esh o=
S v H(Sale of Goods Act) A|3ZF )M = wAAdAL A4 Fo8 e
S5 g3 Feg oz & Aoks AT so] gl AA mmEa <l
9 Q2 E R (necessaries) Al 7HAE A Estolof dthal A skar
9] T}.18)

A, Har F UdE= Agor ®HiE= Aoty fyete) dkRo] o]z
AHEI=E Hola Qlvh Iy /F98 WS iHrsE o Agols BT
s8I gy Farvk do g8 WieME Al gk Wikl e
AT A AR SE ] 9= FaE B Qu #dx e HAE
FAsto] JAMFEEH S FaE K gk

~
=
i
oX,
X
2
o
39
2
>
rir
-
fo
AL
L]
=
l
o,
—o
o
Au)
o
o,
—o
—d
fol
rir
Jo
r
B

17) Age of Legal Capacity (Scotland) Act 1991, Art. 2 : “Exceptions to general rule. (1) A person
under the age of 16 years shall have legal capacity to enter into a transaction; (a) of a kind
commonly entered into by persons of his age and circumstances, and (b) on terms which are
not unreasonable.”

18) Sale of Goods Act 1979, Art. 3 : “Capacity to buy and sell. (1) Capacity to buy and sell is
regulated by the general law concerning capacity to contract and to transfer and acquire
property. (2) Where necessaries are sold and delivered to a minor or to a person who by
reason of mental incapacity or drunkenness is incompetent to contract, he must pay a
reasonable price for them. (3) In subsection (2) above ‘necessaries’ means goods suitable to
the condition in life of the minor or other person concerned and to his actual requirements at
the time of the sale and delivery.”

19) "o (2001TH0113), 2002.10.11.; ¥4 =
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Akow HE B9 %—Ol ATt

H9lo] oabsed agsee MY BAH 44 24" AL glnw
vt ohk ele] tiEolatg o] Mele vimatel Wik Ale] oAb
e W95ge]l FAD & Qkw AZE, ol Heele] T A
= Astelor & Zolth. thit Wl A9 S pHAste] FREAL W

ot 39 fFasdo]l Al ¥l Fsdol "k ZAE Q14

Mol Ayl o8 85 Foiwta A vel
stojol &tal o] Hloju HEAANE & drol= &
Hojof stthi= 58 2] o] (ultra vires doctrine)el] &3l FaE= QAL
= WA V= sty dA dEl s 9] ol estEAY #HA Ho =
FAel lohEY =, 2012).

[
g
o

oA 58 ¢ o]l osl] Wl Fegol TAVE 2 4 9lon o] FEst
T8 wAEA PICCAA = o]o et A& wjAsta Q7] witol xRt
Ao Z= WAL A o8] A= AR uwel s dEojof &
Zolt},

2. 5Y = B9

PICC(2004)°ll A= Al°Fe] #a/d¥ #dste] “F =Y (immorality) 1= &=
A9 (illegality) 5 Aol A WAt 28 Y PICCQ004) NN E BE F =Y

=

20) Supreme Court Act 6, Sect 49 : “Certain contracts by minors to be void The following
contracts entered into by a minor are void; (a) contracts for the repayment of money lent or
to be lent; (b) contracts for payment for goods supplied or to be supplied, other than
necessaries; (¢) accounts stated.”
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T EHAIE AR A= EodTh oAAY g tEAQl o ZA Aok
‘T A B3 (gross disparity) A3.10Z[PICC(2010) #|3.2.7Z]01A
4 %) 2 tH(Huber, 2009).

PICC(2010)°1 A= #1378 A3Ae] ZFawate] fInkel] digk 27 =+
b AguAl =3 A3z (b)E AHAsE . w}a}*ﬂ Aokl Wgo] iy
T 2B fdEo], Gal Aleke] Aok FaAMe FlsHA He &
ﬁhzﬂ OEH 7P6ﬂt§ﬁ€ x]oHtﬂ— o‘r 1 x%ﬂ_o] H ]Q‘— ]
Zof A33.2x0 o) jAd Flo|t}. o] #FF A FE g

ik I
A
o

,ﬂ
1o

o
>,
%
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L 2=d §oj9f 59

Aleke] WA 49 (legal enforcement)ol] ¥+ W4 TAL} #F-ATF] W
Aol AR = w9 oA Al HE=E FHstal Utk o] EHW thEH AllA = Al
oFAbft-o] Fof 7]t A eP(offer)¥ ‘5 (acceptance)O] Bz GAFAFS] oA}
= W14 FEEY 2AZ FHastr A o il St T3 A
GARAE oJAfe] Al o) TlEe] Rl HE A9 ALF(cause)E TSR QU
% st o]l wmbsto] FumAlM = Hokd s dAle wE &9 ol
o &= <2FQl’(consideration)®] Q¥ T},

PICC A3.12x00M = Aok AR 719 whegt oo os) A4, WA
T FRYEY, O oY o2 QA ofYsivta st itk Ex
= Ak A4 -\AA - TR Tt &9 (mere agreement) WO RS 7hsSH
o IAE BARAE YAtell A et tiEH A A

T Avt wEpA GulyA 9] coklol 03 A

SPRAA L HERS A otlolEe deh 44402 a0l Ll
of WA THYL ARHT Ytk F Ak HYLACRA Hek Firo)

= ME dsshs gAREA S @]9 HEe] ofqlelh
;} ATEHA S, 2010). oFQlo]Zel oshd o] 2nk Ad s 9% o
o] WA B ZFA|7F QAThaL FheR(o] E &, 2006).

Ak

A W A 1108FA ko] FasH7] YA = 471H] F7lo] HFET}
dsith. & gFE FEsts GARAY o4, 38, oFREe AAE o
F= 4" g AF AYst m= Fo] 7ot fEo] FY Al1131

21) PICC, A3.1.27%(TH=3t 919 a9) : “A contract is concluded, modified or terminated by
the mere agreement of the parties, without any further requirement.” (74] ko AlA} 7ho]

=3 gl el Ad - WA e FREY, O ol 232 e HA oyt
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=5

(Schwenzer et al., 1994).25 I Zo|EM = WA=5 2F] m*

2 oldstete] 1 ALIJqHY Vee &

FastA A" daide S48t AdsE =T Qlojok 3§

AFGAAZE AFE FEsks o, S 7E5EH IS B ity A5
z ok

oko| A AlekFAtate] A F-O] m A=

7] i

wAelal Wk o= AWrARAY Hdek= AF-TE 2 (illusoire) ol A

Al @AY stES Aol 23d Agole nz=o EAE FAske] Aokl f&R
LS ZFA g2 Aer Fasht.

HEA Alefe] s Aloks AAS AFA) §7] e olfE v|sh=Ht

al Aleke] AHAES HAAstE Vo ® &89 wEbA Ak fFasdd
el A o] m=o EAE

A3 Akxe ARst R
o7t PICCANA Aoke thE aqlo] glo] PAARY wd grelel o
Adn WFH HA

22) France Civil Code, Art. 1108 : “Four requisites are essential for the validity of an agreement:
The consent of the party who binds himself; His capacity to contract; A definite object which
forms the subject-matter of the undertaking; A lawful cause in the obligation.”

23) France Civil Code, Art. 1131 : “An obligation without cause or with a false cause, or with an
unlawful cause, may not have any effect.”

24) France Civil Code, Art. 1133 : “A cause is unlawful where it is prohibited by legislation,
where it is contrary to public morals or to public policy.”

25) TR AEg oo FHe AF=THET e - AFHQL - oo} F)9t 2Rl o}
47b Seloh - 1eb - A% - $310] ), olei] SHOREARIAR - ol - o]
% QEd- FoIE B), )T Folxoht, Atk ANF, ohxlote] Helm FolHi
WF0)ES 83k vk AAE Schwenzer, e al (2012), pp.205-206.
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mzo|E REE WAL Aok WA T&Y 2AS Fokw sl ¥
o4 R vk e BEE BAH TAPAAL A, CSGHS] FY

o AA AR dgAAE S Fe R BEea 2o

o), o]PAHLE FHsto] Hold WA waHE =5
o] AfE o rE AAA B 8 e, A4 B T34
e, AFEsH dF e, 954 By A4 B, A 250 HE
A Ee so® s V1% Srh(Al=H], 2009).

T CISGOlA = o)de] &=olde] & & ¥4 o3 a38 &
2] olyslal o]lE 2 ZA] Ak N (breach of contract)o]ghi= & ZF - A
A JFe® E4sto] Ao F st Aok Nl (fundamental breach of contract)
N2 FolishA] ek Aok RtQIA| o whEk Aloka fIRkeh Aol BRtolA A
AWE, Fall o] mERIRIX] wiFRlIx]e] wet 1 A E Eesto] &)
QS wWEo|tHAE, 2002)20 wElA CISGolA oldEs T Eeolg}

ME2 Hagh JEdel s E2uA] ofystH, o] 3% 552 59 7
H ol ol=2A ¥ Aol FARRLS] ARHAMTE A

\=]

U=
ow 11 Aokl FUi@Ae of#rt 98 Aol B olu,
o)

O]

o

[11

sAlEEile O 54 B FRE R HAS2 ¢ V] dEel old
AA, Egdol Aol mE Aleksinte] ZAl¥v= d= aestd
ol ZTol TAHEE B IuA BA ¢e JoE Zn. out =59
CISG A79zxNM 3t =71 Akl s TS F5-= Esfujde] &

PICCOI A= ‘E©] 3’ (non-performance)= #|7.1.12014 A esta Qled], ©f

26) FaL=E, CISGOIA “A-E©] & (non-performance)e ‘7| ©F$]Hb (breach of contract) 4= &
g A& JulAehyel e We How B,
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o}
e @op, ol E9AE oot A A H o]

o
= “
ol wRold, olAAAE Lt 7o ozl TIdHES A

PICCOl = olaB5ol tlald Folstam QX AR A722%0]4 = o]y

5 A Z o] 59 AL HFAA e
olYHTUE AT F QIEF st QITE2®) Holrt PICC A17.33F%0A = &
Aol 19 Zr)E Bolao]

|
G oo Ak AAs st o] AL AE=

L

b oral
2744 PICCAM = olBAA, old &5, olFAA, olaAE 7id

d= 9%
st ol Fal NEFHl wel =Zold QAR Aol A FAlHE 17
st gtk Z1#v PICCAIAE CISGE AAIY fAketAl <Fdigh Eol
8’ (fundamental non-performance)®l] 3= =% o F7} Eolafo wE oo

27) PICC, A7.1.12(&°]3¢] A 2]) : “Non-performance is failure by a party to perform any of
its obligations under the contract, including defective performance or late performance.” (&©]
e el Alokstel A ARl ot 119 ofwgt o5 ool gli= Ale weh, o]
AT o]Folut oA A EATT).

28) PICC, A7.22Z(H]=A05-2] o]3y) : “Where a party who owes an obligation other than one
to pay money does not perform, the other party may require performance, unless (a)
performance is impossible in law or in fact; (b) performance or, where relevant, enforcement is
unreasonably burdensome or expensive; (c) the party entitled to performance may reasonably
obtain performance from another source; (d) performance is of an exclusively personal
character; or (e) the party entitled to performance does not require performance within a
reasonable time after it has, or ought to have, become aware of the non-performance.” [= 74|
" A9 oFE A PARTE olde s ke W, At vl s Alddshale
1 ol¥e A7E g 3tk (@) ol¥e] MEAL T AR E7Fse A (b) ool
ALY A, L AAVE =R ey Blds ob|ske A (o) ol TARAE
gl oz BxeA oldE 58 5 9l AF (d) ool dAl AHH A4S g A
G EE (o) ol IAATE Eold Y AR AT dokefo FW wR R Adgdt
712E el o] BH 75 kA o8 B9,

29) PICC, A7.33Z%(=°]2] o|7d) : “Where prior to the date for performance by one of the
parties it is clear that there will be a fundamental non-performance by that party, the other
party may terminate the contract” (GARRF Lol o]do] glojofdt APy} weshr] Aol
9] FUig Eolde] Q& Aol ¥uiEh A A Aloks A 4 Sith).
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3t gdo A Ayl Ao tigk FEA7F AV|ETh GEl =31 AA A
259 wyel AHAJA #FHAdo] gt} s PICCoAM = 2o, AlkA4d
A A

=
bol WA, Hol[Alerslue] A Feld AAA B ojd PA A

PICCOlM = A3.13% (1)ollA F-2] o]dfo] A kA
Art= AbA I )0l A = AkA A Ao @AM Aleke] EA o] ®© zjALe] A

o] = AMdE F3] gAY we o] Wl R4kl AekAd Al
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3ZE Y4HERAAN SdHUAZ Qi gEHE dE5d s A4 B
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30) PICC, A3.133(YAIA &%) : “(1) The mere fact that at the time of the conclusion of the
contract the performance of the obligation assumed was impossible does not affect the validity
of the contract. (2) The mere fact that at the time of the conclusion of the contract a party
was not entitled to dispose of the assets to which the contract relates does not affect the
validity of the contract.” [(1) WA &JF-o]afo] AkAA Ale] o]n] E7Fs3l3ithz AR
afiM= Aok @zo] FlEX] ofydtt). (2) x| AHANA Aol GARAZF Aokl &
Aol & Aate] AZdo] fllvhe ARl oJsir = Ak mEo] F-IEA| ofyditt].

31) 20029 71 A =Y THBGB) A306FolM = GAlA BTl dsiA dAld B &
& Fska Uitk SdfAlel Sobe A9 RN AR E Eeol AL fE
WE& gAY i AR F&ol whehs Aok FaR qrAskal il e AEg o}
TR AR78Fol Ao R Eedl AL fFasgh Aloke] H4o] & 4 gluhal sk =
Ao ArH £ FEEs dWsteta vk IEu BGBY UAA Ee FEES Ao
Ad Mg 710 st Eeo] YAlA ofdd $oleh= A4 Aol Ssl Frbrt
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Q18}aL 2 th(Huber, 2009).

PICCE AlFAA A1 AAIA - ARA 55 23 ()olA dAIA - T2
A Eee Bx @°lA st oy AEel oAM= Gy FAaekA &
13 GAA Eee Aok A¥ ol U4 B seotA &=l

|

83’ (non-performance) =+ ‘2 2(mistake) ] Al

il
iy
i
k]
30
=
k=)
kg
>
o,
S

A BTl Aol AR de - R =old e FHed w3t e

upg} A7 5] oo} $H(UNIDROIT, 2010).
g A A =l HD‘FM” SA gk oo A7} AFANA E
Forolul vl 85 ob7|she AF AAIF el #d 18E 8 F Qe

A H o]En IAFH ‘%LOH’(hardship)%)PJ FAolt}. #6.2.2%34) 0 A =

)

ol

-

o

=
4r

4+
folr o
S il i ok 12
o 2 oo N 2 it 2

= AZ1HAS i wE]
o] ¥< TR w80l +F
ol ojn] A=A oy A
A7F F QA H= Eﬂ OJL ol A= R ¢-AE ARl
oA F7tEo] A0 R =eldtt ol wEh YAl &
adto] gAsto] gtk = AAA B FolME AAA - A %L&
Skl aL °WX* T“d'zv oo WAl e, AT FAA L A
elsh= dfjd, S $A4E o= A gAA =l e e
ATt A= B E(1996), Ol%%(zom) s Fx
32) PECL, A4:102%(&A14 £-5) : “A contract is not invalid merely because at the time it was
concluded performance of the obligation assumed was impossible, or because a party was not
entitled to dispose of the assets to which the contract relates.” (AleFAQ A A] AjFoldo] &5
olghz ol Fz AR Aol Aloke] A Eol gk AR Agte] Jlrh= olfRte®
= Aloke] FEE 9A ofugith), BrelE A4 BEE piccsh FAH A o)ekn
‘E‘Jr AckAAe] AA B3 TR Eogs 2 Tl BEAoE tEsta vk
33) o]at EalollM= Ao gl o7 o] #ek §olE PICCE A¢ole ol E Hue
Agel olhE oz del TRl Agsu deh
34) PICC, H6.222CFNe] A2): “There is hardship where the occurrence of events
fundamentally alters the equilibrium of the contract either because the cost of a party's
performance has increased or because the value of the performance a party receives has
diminished, and (a) the events occur or become known to the disadvantaged party after the
conclusion of the contract; (b) the events could not reasonably have been taken into account
by the disadvantaged party at the time of the conclusion of the contract; (c) the events are
beyond the control of the disadvantaged party; and (d) the risk of the events was not
assumed by the disadvantaged party.” [FAFAFS] o]sin]g-o] Z7lshAY GARAZE 35k
o9 A7t FAGOER clstol Pl Akl FIL TRAOE AL el
Solbgyel WA Ea the 7 £ BT BESRe 4% At Aet @ 4
ofrAkr7E AlkAA Fo B o BAAE FolE AlFAE Fol Al HAE
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N Folstn Qo BxelAe] gole AGAD F FAE oJvishs w,
o ool BRI EAGGON ATAS oIE A E )

]
FhH o oAbt EAAT A3 npTiA 2 AAATE AFAFe A o
Z.

5336))011 ekl = A§ ol& oldq &5l k= Ao ZA PICC A|3.13%5
f3Fojof =7 EAlE Zlolth

PICCE} U e HAll B, o
_]

1
S 9t AP oGBS ol

FER Y e 2 st Sle 9]
FTaEgEs A A313RE £82  AH ANl wet Fal Aokl
FaZF A4 A A
A7y PICC Al6.2.2200A ol FolE &3] Hl=xAT2] 540
PATAE AT e AR s les e W, 944 o]
=5 RS sk PICCE AA A= AN olP=Tol ot Al
A Al Fele] RS A X olwrk flem AkAld Alel Al
AR SRS AT ke Fal AelE ol fE Alets FaIEH: A A
Ae] Ao 7 dAuiAlkH A 1 As DA Hiz HAAel EFolA #
3 -

A= (force ma]eure)/]
ga Aol 9AH Biol A srdE oo
=

[¢]
A o PEshelok sk wep

2 (b) BolGARAE AlCkAA Aol FolrbrE feldor nde  3i%e 2 (o &
SAH7E AolEAAe] EAE Roly Aol 2 ali @) BN Fot) 9
640 o]/\g}x] o}oLO 74]

35) ol GOIAFRTE AAA Fol WASHE o] TR FolAw FoNGART Felat
o EAE AAA Folof A © AeE %o T AUtk wEbA GefabgrE kA o
2 WAstojotl sz 212 oL THUNIDROIT, 2009).

36) PICC, Al1.772(212le} & A): “(1) Each party must act in accordance with good faith and
fair dealing in international trade. (2) The parties may not exclude or limit this duty.” [(1) Z}
A FAARNA ] A9l FYAY Fob WsIstolok Ak Q) FAAES o] 9%
= wAEAL A 5 ck]
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2 A gstolof rkn woh st FAT AGE golg BAgEe) 4
T 5 a2 ows GAATE geleh BAgE FolA ojx shtg ddso
2 A8 5 Q7] WRel Folsh BAGFHLS ANF B3e] wpAe] vFo
% ]

Ast AEof| =dstoof s17] wjZ o] th(UNIDROIT, 2009).
A Eeo] WAL AAE =ke] WHEH S A4 (legal
af ZeE A Gl Alofo] FadA L o7t EAIA

= 9% - HEAD Ban g2 gad 2o Ao st FHad &

= b

= 2 JAel ol2A ® Qlo]

i
e Skl wE
= a9 dd BFols=
o]al o]= A3zl el - FE7F A EHojoF & Zlojt

PICC A3.13ZFoX = YAIF o] &5olehi= ‘T (mere) AMA-S Al <F9
TR dFS vAA devhal qrdsta Sl o7IA "edoletes &
o7} AAA =5 ‘ﬂ‘ﬂ*é’(illegality)jﬂrﬂ THE &t Stk A7t 3l
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37) PICC, A|7.1.772(E7}&2): “(1) Non-performance by a party is excused if that party proves
that the non-performance was due to an impediment beyond its control and that it could not
reasonably be expected to have taken the impediment into account at the time of the
conclusion of the contract or to have avoided or overcome it or its consequences. (2) When
the impediment is only temporary, the excuse shall have effect for such period as is
reasonable having regard to the effect of the impediment on the performance of the contract.
(3) The party who fails to perform must give notice to the other party of the impediment and
its effect on its ability to perform. If the notice is not received by the other party within a
reasonable time after the party who fails to perform knew or ought to have known of the
impediment, it is liable for damages resulting from such non-receipt. (4) Nothing in this article
prevents a party from exercising a right to terminate the contract or to withhold performance
or request interest on money due.” [(1) @A} 719 o]F-9] Eolgo] 19 FAE Hojdt
ool Z1Q1skAtkE A3 Al Aol 22ig FollE st 28 eh ol e 1
gk Fojo dE 3y = SEsks Jlo] gEFoR JiddE & dite de S

= Agole 1 19 =oldel Wist S Wdith (2) Folzk & FA1A Q1 Ff-el

HAE F Aozt Bl Ak ol mX &adE week A VIkF ek 1 &

o 9\,\1:} 3) Eo]zsﬂr/u}x}b )\Lq}moﬂﬂ] 1313} Ao 1l o) = xLoH7} 14 o] ‘gaoﬂ u]

= 3YE SAstofok dth Eold A 1edt 7<“’HE AUAL L3kolok PR

EHH A 71E el 223t $A7F el =eehA ofdsks Aol &0

B AR g Fiegel] Ve Edfel tiste] AelE vk
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Fol YAA =5l wHT= AR

= UAA et PICC Al3.13%0l 71t 9Al4 &Eso] ¥ ol
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(Leyens, 2003).39) o] ZAdfo] o5l GAA= AA]d BE52 olfF=2 2o

)
3 HAaES YA § ol A By $UsH Bolde] FAE ob

AFAQ A= Zoo o3t HAAUY Zoldheo] wE FAES AA A

FHado] FAAINE Eol ol W AU WALE FASHA Y=

ATH(Drobnig, 1992). & 52| Aol gl 3 AA4 52 A5 Zed #

F o] Agd Aol Hado] pAkE F UAAINE Feo o FHAH

o] FAFSHA LAUAY HAAS WAFSHA] Fokes Aol AAATE =0l
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Qo ®H Qi

—

2

38) PICC, A|3.2.4%(=o]& el 7]s+ F+A417) : “A party is not entitled to avoid the contract on
the ground of mistake if the circumstances on which that party relies afford, or could have
afforded, a remedy for non-performance.” (22 A= 17} o]&8tal = U2 1 AR
of ool 7§ FAIAS Fojetes ] e Fold  AE we, Fall FeE ol

2 AkS FHAaE S Q).
39) "www.cisg.law.pace.edu/cisg/biblio/leyens.html. | .
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As BAFsH= ZE wiHE ol fr= glrkal Hol o] Ap =oldqe FA1d<
A 5 S Aotk 18A N A324FolA FFARE 17t =8}
Qe Aol moldlel] Yg FAAS Foske W, v Fold 4 Qdd
= ZHeE olfE Aoks AT ¢ vt wAHste v Exe =0l
of st FAAY Fed ot Hirdel FE v AT AT ALUS

FAAZIL Q= TFHOEZA AAE EF

ol

1231 PICC(2004)} PICC(2010)= HAA &5 #Hes o
9o PICCQR0IOAE A3 &&A4 (validity)e] ANAL 2719 A=

Taste]l Al1d UHFE 3 (general provisions)¥  A|2A 3 AAF(grounds  for

u
Rl
x

40) FEIvete AAE s AckAAde Al ] v glar o digh Hj#E ¢
HEcR A4 B35S 299 HZ dldstolof stk o] Sty 1y 2o
ost HAaH WA o]F] AAxHe A F0] Utk HelA dAH Bes FHel
PR 2Ashaak sk 82 A5Es 9A ekl vk dAls 115E(2014).

41) PECLO] A% Hadd} Zolghe] FAlHo] 5 & Adshe Ao & dzs Ay
Aoz A 4 Qlvk PECL Al4:119%01X = BARRZE 2ol Al Eoldel] st A4
S IANTIE AgellA BAAIAE FaA)el 9 FAFES TR E gl GAARE
oj FAlFHolgtE £ 4 vkl gFgstka olo] dAlA el oF ALY Eol
o] FAES BT P F e Aol & FAES e ¢ EF skal gtk o]
o} 22 AT QAE e}, A9, AHRQL wHE FUSE A4l Huber(2009).
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PICC A|3.1.3%°] & dAr% E5 a0l A3.24F & FHAHo]
A= A3 AQAdx= A E By S84 E5S FHEA a1 Eo]8
of #3t FAlEE FALE Fute] vk 2AY GAE E59 AS-

o
o2
oj mz
S o

ofehz Abfel s Boldel % TAW, 5 AAAS LHRPYTA
BT AN DAL AL AL WER EHMYITAS W

Aber = o
4) PECL % CESL¥%9] H|w

(1) PECL#}9] v

A FARA ke ek Mgt E dRbF R fAIA Ego] Ak &
of JIFS v A L=t JdFS FHskar Qo oA PECL #l4:1022 914
= AlkAE Al AFoldo] EFolgts o] Ei FAMA o] Aok H7
=o e AHEE Agto] gtk o] FRte® A¢ko
skl A Esel wE FaE wiHst dA 4 5l FEE BAY

o% Q1gsti gk olelst AAH 29 Fhe] tslq PECLeIA
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rlr
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o

42) AT AANe A WA
AS YA 5 glovt A
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bol A A ekt A9el wepi= olg) 2ol A



TS A&ste] H2T F e 4
p.344).

i PECL Al4:11929)o| = AA1H E5o] A A4 F4&
TAFEE 7T FAlel Eoldge] oidt FAlFTs A= A
= o= ?ﬂl*‘ﬂrowh TAE
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Bt 7S Agsel F
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(2) CESL%9] Hlw

FH 3 &3 ek(Draft Common Frame of Reference, ‘DCFR’) A|7:102¢] 4 %
s= TEEZ st Qlth4d 12y} DCFRE dH-E AddEsto] o]
&kl vobrt 4 - Bekste] AJbE CESLelA = A4 &=

282 EAekA] Y=tk Wb CESLE A4 =5l oish He
3 A gotshrlE AAd ey A B TaEE rAdekA kvt &
of FaE WAL T o FHeo] g% HA Ee 2ol g A
A 23S ALY 5L oHds] IdARA dum AZEKCartwright &

Schmidt-Kessel, 2013, p.416).45)

1:1

43) PECL, A4:1197 (=08l thst #4151 : “A party who is entitled to a remedy under this
Chapter in circumstances which afford that party a remedy for non-performance may pursue
either remedy.” (GAFALZE Z1olA] Eolde] tfst FAIGTES WA T = AdStea] Ao
gt FAlFEE 7= Aol GARRRE o= FAldeld i 8 5 Sl

44) DCFR [I-7:102: “Initial impossibility or lack of right or authority to dispose A contract is not
invalid, in whole or in part, merely because at the time it is concluded performance of any
obligation assumed is impossible, or because a party has no right or authority to dispose of
any assets to which the contract relates.”

45) Cartwright, J. & Schmidt-Kessel, M. (2013). Defects in Consent: Mistake, Fraud, Threats,
Unfair Exploitation. In Dannemann, G. & Vogenauer, S. (ed. al.), The Common European
Sales Law in Context (pp.377-422). Oxford University Press. p.416.
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1) AHdBA & BF2 QA]46)

HAAN7FA] PICC A3.13%E AL3 A= 1vhx] ZAEo] Qx| ok}t 1

Olfi FAGAALE QR EHE el ADH L G ERE oRAeIA
A A E5o] AL HeE ASv Fotry] dE7) “ﬂg‘ol‘jr
2 e A EAE v 2o 21 e A (Audiencia Provincial

de Lleida)®] HeE|lZ =T A|FAA Fo] #3F AlQEL- OMle&, XA =50 &
xﬂEl—E Abziell Al PICCS}F PECLE A4 &5 fFaes st A4 =
2 At vk AXMW 88 E FA4E ¢ Sl
A(iﬁﬂod =l Bl = AF38 7 flo] dFE Sr1HA ok of
HEE Aoke HAHow 4 ﬂHUHﬁ]OLP— AAdsAtt. Aok gel= B7l v
Awg vk shE Aol 2o rREH dES Y] 98 A= BolAl 23
= AlFst7l2 Sk o] % B7F T7IHA &2 olutE9
E7hs3ste] B AClAl ol HEE F78 As 273sle
U Av 570l Adistaitt ofol B Aleks sliAletarxt skl
A+ B7F 23 ol EVE T71E  SlHeE S ASHE g S

R
Aot diAE F22 ¢ vk= ol E AVISHIH 1d¥ES A
=

ojr
mto
bol'

rlr

el B7t

o] FHE FEIANoY 24 IS 1A A 9] FFednh &

HAS Ad olfES 718 A9 %7t oldEsolet stHetE @Ef o

B AANA Es& olFE Aokl FEE HAFHAE dEvhy AAE T
M-S H2o A Bl g HEA Joe A B &%

S A}@cﬂ B7} A

46) "www.unilex.info/case.cfm?pid=2&do=case&id=1215&step=Abstract | .
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oX,

A3E Y7

s " A Aol @l

Fu= A3 gl oig Alekde] wiAlE 3 &skA] fows JAOE qf
dE Ak PICC Al15xM = 2 A GAMAI LA ol A ge] A=A ¢
= 3 ARAES B FAAAck A ] Aga wAlSAY I e &
S 1E Ee WA 5 UEF sto] SA AR A ngd dAE v
1.4%+= PECL Al1.5%0lX "AIskaL =nF &

PICC(2004) A3.19zxX = A3F] A5 Aol derez o
ook oo FEHHoly AAIA By e #heo] #ek 3t 188k ofysitt
I KHa gley, PICCQ010)°14+= 21HA8 =& Adstas Hoh st
BRI A BAE 2 2¥E EAGE o= TN EA

ARZ] - 73 - AR Bty 2 WAl B =

L) f9 YAES AW WY L FIAN AF ) 9w

(98]
—

<

A}7) - 7k . & %

47) PICC, A3.14x(438/d4°] 1174) : “The provisions on fraud, threat, gross disparity and
illegality contained in this Chapter are mandatory.” (274 A7) - 73k« ok =] 4l
Aol HeE A A o).

48) PICC, A1.5Z(FAAFEe] &gt vjA]l = ¥W7) : “The parties may exclude the application
of these Principles or derogate from or vary the effect of any of their provisions, except as
otherwise provided in the Principles.” (PICCOIA 28] f4stal x| &2 st AR
PICCY AL&S wiAlskAY 1 &89S 7HE T HAE 5 Slth).
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gleha 7453 gleke

& A
ato] ¥ rddS Wes] skl itk PECLOlA = q—a}*ﬂr’o]a} 4 3} a1
Zgel tiaiA e wiAl e Algte] T
4= ATkl Erh B3 PECLO|A &= PICCIAM = 7 HEA 92 MEdoz W
AEA e BEFAAZTH4:1102)5E FAH A4S Adr}so

PECLAIAM E 22 (A4:10325D) 9} F-4 &5t AR (A4:106352)0 st 4|5

49) PECL, A4:118Z(F-AlF=e] wiAl = Agh: < (1) Remedies for fraud, threats and
excessive benefit or unfair advantage(taking, and the right to avoid an unfair term which has
not been individually negotiated, cannot be excluded or restricted. (2) Remedies for mistake
and incorrect information may be excluded or restricted unless the exclusion or restriction is
contrary to good faith and fair dealing.” [(1) A}7], 748} & HEsh o]9jojy} B4 o)<
of thet vl 9 EAH R wAHHA ¢e =3xS A4S A WAEHAY
AgE = gtk 2) 2ot A GRo] g Pl AT AR Rt
SHA o= o WAlEAY AlRkE 5 SlEk]

50) PECL, Ald:1102(/EA 02 wAHA 22 5574%3): “(1) A party may avoid a term
which has not been individually negotiated if, contrary to the requirements of good faith and
fair dealing, it causes a significant imbalance in the parties' rights and obligations arising under
the contract to the detriment of that party, taking into account the nature of the performance
to be rendered under the contract, all the other terms of the contract and the circumstances at
the time the contract was concluded. (2) This Art. does not apply to: (a) a term which defines
the main subject matter of the contract, provided the term is in plain and intelligible language;
or to (b) the adequacy in value of one party's obligations compared to the value of the
obligations of the other party.” [(1) Al%Fell wet |5 o]fe] 4, Aok e e =
& 9 oA Ad A9 AN AP e nd w, Ao wAHA ¢k Alekxde] Al
-ﬂ‘éélﬂr FAAHS] ol whste] 1 AlkomRE WAsH: FAES] A9 oF
of wste] FApAE Aol el TS Bwds sk Brole, A 1 %
= A2 F Atk ) °] = veole A8HA etk (@ Aok 8 Ude 4
ot 23 o FHsHA olalE & ole gol® Aed Aol @t e () 49
AR A -2 ZHA 7} B BARARS ZHTA 7HA 9k Blasto] & w o] A,

51) PECL, A4:103x2(AHY H=& el #s 2<Q) @ “(1) A party may avoid a contract for
mistake of fact or law existing when the contract was concluded if: (a), (i) the mistake was
caused by information given by the other party; or (ii) the other party knew or ought to have
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Agdevtis XS = ormz A gdda g7 He] o] dg 1.7
zo] = AEstd Fd dEol olF Ao e

2) CESL#9] |

CESL Als6x ()elld= Ab7], 7 Bl Fadst 23 o] tist vAled2 A4
T= AR wiAHAY AE & e Asa o doprh 21
)M = B2C AN AR aH AR Al a7t HeE A e P
Hog oo tigt FAlFdS wiAlstAY e A = v
2njzre] Heo gt grAlee WA ¢ %}15% gABRAL ltEsy) o] A

ol

¢

known of the mistake and it was contrary to good faith and fair dealing to leave the mistaken
party in error; or (iii) the other party made the same mistake, and (b) the other party knew or
ought to have known that the mistaken party, had it known the truth, would not have entered
the contract or would have done so only on fundamentally different terms. (2) However a
party may not avoid the contract if: (a) in the circumstances its mistake was inexcusable, or
(b) the risk of the mistake was assumed, or in the circumstances should be borne, by it.” [(1)
AR Al Aol EAT AFY s WEo] #E Ao E olfE st vt A
Ak A2 5 Sk (a), i) o7t ”1’41‘[”01 Alget Gref ot} of7|HAALY T
= i) Aol I HeE AAY doksol EHet,  Z A ol Fobrs Zlo] Al
o] dAd W FAA WAL i i) AU E S Zeo wiA g, Tk (b) 3}
o GARAE JAE AMLS Stk O Aloks AAsHA] dkE AolAy 2dAoE
OE UgoR Aks Adstls Aolehe 2le Aol &Y datsol £HE 4
. Q) 2y AR, () T ARt BARRE dibe] et WAE 5 iy B
(b) 7F 2o o] fdde AgsdAY 1 F ARkl I e Arelor she AT
o= Aok AT 5 flvh].

52) PECL, A|4:106%(F7883s AKH) : “A party who has concluded a contract relying on
incorrect information given it by the other party may recover damages in accordance with Art.
4:117(2) and (3) even if the information does not give rise to a right to avoid the contract on
the ground of mistake under Art. 4:103, unless the party who gave the information had reason
to believe that the information was correct.” [‘JtHo] A&t Fggst JHE 2= s}
Aoke A YA 11 JHE7E Al4103%0] HeE ol Ads HaY dAys T
A7 A oy sk A9-oE A4:117F )F 2 3)&ol wet Eajuads F+e = 9ok
Ot AEES A3 FARPE AR RS e ol e W IEsHA oy
st
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53) CESL, Als6x(T-Algcte] wijAl = Algh : “Remedies for fraud, threats and unfair
exploitation cannot be directly or indirectly excluded or restricted. In relations between a
trader and a consumer the parties may not, to the detriment of the consumer, directly or
indirectly exclude or restrict remedies for mistake.” (A}7], 918 2 FFot 2 of st -4
T A4 T AR WA =AY AT = gltk B2C wAIA GARARE 4]
Aol A A7t HeE A3 £E pHFoR Zoo thdt FAFHS wjASAY T
Agrsk 4 glek). CESLel igh o] /el ek =28 413+ (2015)°] &gt}
CESL9] ¥ eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52011PC0635 , .
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PICC A|37 A27d <3 A (grounds for avoidance)ol|l A= Y] FH AAM,
= ‘2F Q@ (mistake), ‘AF7]°(fraud), ‘7FEF(threat), ‘& A3t =+ (gross disparity)
= T2 Sl o7 #ZHes A4 #do] Qe fHExwe Fel A
o (A3.2.1%), ‘HwAR Z}E’(HB.Z.ZE) EA] e A 27 AB23%)
olaL, “Ap7I7ell wisliA = Al3.2.5200 A, AduPel teiA = A3.2.6x00M, AA

; A
& = e TA= A32.7%00A 44 s ok HaArel &8l 48

= Zwe ARl sl HaArTE BB F0(A328%), <A
32.9), ‘HAaxAL A (A3.2.10), AFHALSY FTAABL2.11x), T)ZEASH (A
32.12%), ‘ARFH2(A32.13%) Solvt. w3k HAO aurA HAO AF

F(A3.2.14%), ‘Al (A3.2.16%)0 B3 FAE £X3] F Uk
PICC FH &AM FAAAE Qokstd, Z+E2 AXAGE A3 A2d <k
ol HAAMTE AE, 2dS AR FASkAL AL o]ojA HAHUS AL
o} BE FAE HAT 5 s Aok Rl ALY A, HALAY EA
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PICC Al32.1%0X = 2eE Aleke] AdH wo Ak A e WHel
sk <@ 2Ql°(erroneous assumption)©] 2kl o)kl Qlal, A322FoA = HA
eow Zogaba At ehlo] ofuld Fefel iy 1 st ojw g
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54) PICC, A3.2.12(2F2.2] A 2]) : “Mistake is an erroneous assumption relating to facts or to
law existing when the contract was concluded.” (2t2= AFAld Ale| EA)st Apaoy W
of st e31S I},
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3) FeFHL 24

1) Fee T
7t SHde BHIIE

PICC A3.22x (D)olA e YA 29k FLs el e &
ok XIASE AL AEHE A Acks AdAow vgE
At Aoks A8 AAdsA NS A=
£ ol ® Alks ALY F Ae AoE st UTEsy F et AR
et HELY #Feo o' {3 adE=A #AJ] ZF sk (important,
serious) 2F 2ol | FE ojof FHAT

o] B¢ T 7*30]7(] oAN-Z ddstes Ve FHQGARREe Tk ¢

Q7

iﬂ@ﬂ?ﬁ\ﬂ‘/} 74]9?73: Al dskA] &Sk Q
71°(seriousness requirement)©] 2} 3Fil FUjSH 2@ AA] o Fof st AFS F

A A AR (seriousness test)etal HTE

55) PICC, A|3.222(FHE 2Q) : (1) A party may only avoid the contract for mistake if,
when the contract was concluded, the mistake was of such importance that a reasonable person
in the same situation as the party in error would only have concluded the contract on
materially different terms or would not have concluded it at all if the true state of affairs had
been known, and (a) the other party made the same mistake, or caused the mistake, or knew
or ought to have known of the mistake and it was contrary to reasonable commercial
standards of fair dealing to leave the mistaken party in error; or (b) the other party had not at
the time of avoidance reasonably acted in reliance on the contract. (2) However, a party may
not avoid the contract if (a) it was grossly negligent in committing the mistake; or (b) the
mistake relates to a matter in regard to which the risk of mistake was assumed or, having
regard to the circumstances, should be borne by the mistaken party.” [(1) SARRE 29
A9 19 BAT Aol Qi TR A} we AT AA e Sghrieha v
Wgoz Acke AARAAL Acke A3 ADeA e JE= T A A
o 2o olfE AtE Aed P Grh @ AhdE SUT Ao g, oy
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&9 Aol Ak a3 5 gk (a) 27 Ho2 WA ® Ao] 19 FHst 7

of 711gt 8% = (b) Tl 2t AePARAE 2E e 229 S A,
ARE o Kol T8 gh S Fstojof sk Abgel dEEE A4
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acceptance but contains additions, limitations or other modifications is a rejection of the offer
and constitutes a counteroffer. (2) However, a reply to an offer which purports to be an
acceptance but contains additional or different terms which do not materially alter the terms of
the offer constitutes an acceptance, unless the offeror, without undue delay, objects orally to
the discrepancy or dispatches a notice to that effect. If he does not so object, the terms of the
contract are the terms of the offer with the modifications contained in the acceptance. (3)
Additional or different terms relating, among other things, to the price, payment, quality and
quantity of the goods, place and time of delivery, extent of one party's liability to the other or
the settlement of disputes are considered to alter the terms of the offer materially.” [(1) &<
= Estale Qlov FUk Alg 1 vk WAS Edehs okl tigh S Aokl
gt Adola =5 di-geke] frk 2) 1HY S Esta Qo g ok 27
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60) PICC, AN7.1.635(H#A 23 : “A clause which limits or excludes one party's liability for
non-performance or which permits one party to render performance substantially different from
what the other party reasonably expected may not be invoked if it would be grossly unfair to
do so, having regard to the purpose of the contract” (GAFAFS] AwFe] ZolAQlS At
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61) UNIDROIT®l|A] W7ket <32 =38l 4 (official commentary)®ll A& ‘declaration’s <SJAPL; A}
A2 WYstal §lo] o7 % o]e] FJHHUNIDROIT, 2006, p.111).

62) PICC, A323%(¥A e HAEAY 25F) : “An error occurring in the expression or
transmission of a declaration is considered to be a mistake of the person from whom the
declaration emanated.” (A AP S Al B Ad Fof] WAISH @ 7= Tl QAR AF
AL BASkE AFS] Ze 72 Ei),

63) PICC #4.1Z22(FAAFE2] 9JAH : “(1) A contract shall be interpreted according to the
common intention of the parties. (2) If such an intention cannot be established, the contract
shall be interpreted according to the meaning that reasonable persons of the same kind as the
parties would give to it in the same circumstances.” [(1) A¢F> FARAF 1] F-&H Al
wket s Eofof gt (2) 1T ALE AT Qi AT A ARES d
B RRe FeH At AR PRI oIS vlel wek A solof Frk)
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64) PICC, Al4.272(H% 1 vre] 4291°] 314) : (1) The statements and other conduct of a party
shall be interpreted according to that party's intention if the other party knew or could not
have been unaware of that intention. (2) If the preceding paragraph is not applicable, such
statements and other conduct shall be interpreted according to the meaning that a reasonable
person of the same kind as the other party would give to it in the same circumstances.” [(1)
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65) PECL, A4:105%(A12F] 717) : “(1) If a party is entitled to avoid the contract for mistake
but the other party indicates that it is willing to perform, or actually does perform, the
contract as it was understood by the party entitled to avoid it, the contract is to be treated as
if it had been concluded as the that party understood it. The other party must indicate its
willingness to perform, or render such performance, promptly after being informed of the
manner in which the party entitled to avoid it understood the contract and before that party
acts in reliance on any notice of avoidance. (2) After such indication or performance the right
to avoid is lost and any earlier notice of avoidance is ineffective. (3) Where both parties have
made the same mistake, the court may at the request of either party bring the contract into
accordance with what might reasonably have been agreed had the mistake not occurred.” [(1)
AR Aol FOF o FE ANS AAT Wto] o} Frigel Ak HAT AW
o Q= WA} ofald Hhgh 2 GO Acke olBT bt USe HAAL
AAZ 19} o] ok, Aok A eart olsfd nhel @ g ow AdY
o Itk A AT Ado] e TAAE ofafidk Aok WEe uAE F FA,
O AR AAl] SAE AlFEta i) el o]qe] JAE AYsiAY 1 o
WS stofok gt (2) 123 BAIY Aok o]F) Fof= HAWE At 11 M 3
atofxl Fao] A= &Hol flth (3) YA Aol FUsh Heof wxl Aol 7t
GAAEY el fJste] W oot idivhd e ow ofagls HilE Aok
WA 4 Stk

66) PECL, Al4:1172(=3lWl7d) :© “(1) A party who avoids a contract under this Chapter may
recover from the other party damages so as to put the avoiding party as nearly as possible
into the same position as if it had not concluded the contract, provided that the other party
knew or ought to have known of the mistake, fraud, threat or taking of excessive benefit or
unfair advantage. (2) If a party has the right to avoid a contract under this Chapter, but does
not exercise its right or has lost its right under the provisions of Arts 4:113 or 4:114, it may
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recover, subject to paragraph (1), damages limited to the loss caused to it by the mistake,
fraud, threat or taking of excessive benefit or unfair advantage. The same measure of damages
shall apply when the party was misled by incorrect information in the sense of Art. 4:106. (3)
In other respects, the damages shall be in accordance with the relevant provisions of Chapter
9, Section 5, with appropriate adaptations.” [(1) =732 gl wel Aloks HAsteE TAF
A= Aol Ze - A7) - A B gk o] |y B3 Afloles ddAY
dokojob A Ag-oll= Aloko] AAHA stk A= A9l Ak Eafe wid
= Z7 T Qv ) 2 el weEk Aloke AT AE JHARE 1 A E ¥
ARHA oldEAY Aldi113% i A4l14ze] dste] 1 PEE A A &
Q AP 7 Hm g o] AU 3T A 9jol el ool 1eA obrlE &
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HAEsE GHe] o] er® Aol FATE wide Aol A8€h 3) 1 vk At
goll QoA Ealulde- A9 AsA ] o] A AsHA MR Wstoi it

67) PECL, Al4:11972 (=03 tfst G455 : “A party who is entitled to a remedy under this
Chapter in circumstances which afford that party a remedy for non-performance may pursue
either remedy.” (E°]3oll tigt Ao Fojx|= AMY ofejx] B elA Ak TAIF
F& AL Sl AR A o= Aol AR £ Qi)
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CESL Al48% b)ellA = 8 2o, Aok d JRAF 2 F(CESL #1274, Al
d WA AaHE F=FekA o ® 18] Fresto] Aleks AAsHA oA A

Al sl s 3AUE dellAl Ao AHs a7she Aol st e
= EAAY Hes ohw ZoE JidE  SgelE #d RS A5EsA
FeorM e Aoks AdsHA & Aol HeFHRE At vt
A4} o]

T8y CESLeA = Zredabate] #Ao] EAskE Aol oAzt THs
g2 of o tisiA = AR gt ol flvk CESLellA PICCS} #to] et

68) CESL, A48%(2F2) : “1. A party may avoid a contract for mistake of fact or law existing
when the contract was concluded if: a) the party, but for the mistake, would not have
concluded the contract or would have done so only on fundamentally different contract terms
and the other party knew or could be expected to have known this; and b) the other party: (i)
caused the mistake; (ii) caused the contract to be concluded in mistake by failing to comply
with any pre-contractual information duty under Chapter 2, Sections 1 to 4. (iii) knew or could
be expected to have known of the mistake and caused the contract to be concluded in mistake
by not pointing out the relevant information, provided that good faith and fair dealing would
have required a party aware of the mistake to point it out; or iv) made the same mistake.” [1.
AR Alke]l AdE W S48 e AR e o] HeR o] Aoks HAad
T Otk a) AR Fert st el Aleks AldsA eske Zlolal e e A
hl-§ o Adse AdelE o2 olget AFdE & Y & Jleel =
ol goithd b) AUES () A5E FURAAL () A2F ATEAN AR Aok
A AUATITE BrekA deozm Fostel Ake AAA AAAL (i) HoB
SPAY H.Z ok How JrhE 5 glold B RS AFeA FeowA How
Ak AASA & A% ok A2 W FAU Dol He ARG LT A
o 3 W EE (v) BUT FOB A% 2 Aol Ho JPL weAY w1
FEol A FEE ool sttt e E o fE AkS AT 4 itk 3. &) x|
A Al #AGE AL 283 1es ep7iv Bl 2o e w Frth.
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ARRES] Feigl A o #ZHe9l o] <glE 4 §le Z 2 (inexcusable
mistake) 8] Aol HAEE WiASHEA AR= W

DCFR II-7:201% (2), (b)ollA= a3l dselA zert 814 F gle
o] B¢ HLFAE viAlst SU=HL09 = HeARRFe] F4lo] o] 3
%E}. CESL°ﬂ"1% olyst 1HS T YA YTt ol fEiAE §<1E

A o HeGAAE HYHS FEsteor = A4Ee shuE s
A= A 7F 2 tH(Cartwright & Schmidt-Kessel, 2013, p.416). ©] 7ol u}=
A ZFo AR Al Tl Qe Afee FHedAAE SEE FEstoof
shi= sk stuEA ReF e JAAFEHA ok Flolth

)

pu
4 A o o

x

|

3. A7) @ e

1 A7 AT e

‘AM7)(fraud)= LHFA © 2 <A™ ’(language) i ‘3 §)’(practices)E E T SF—
AF712 Q1 <3 A]’(representations), ‘AF7]2 Q1 & 31X]’(fraudulent non-disclosure)®ll

el el A #HeE FEAIE AS B0 A= o] et

69) DCFR, IL-7:201(Mistake) : “(1) A party may avoid a contract for mistake of fact or law
existing when the contract was concluded if: (a) the party, but for the mistake, would not
have concluded the contract or would have done so only on fundamentally different terms and
the other party knew or could reasonably be expected to have known this; and (b) the other
party; (i) caused the mistake; (ii) caused the contract to be concluded in mistake by leaving
the mistaken party in error, contrary to good faith and fair dealing, when the other party knew
or could reasonably be expected to have known of the mistake; (iii) caused the contract to be
concluded in mistake by failing to comply with a pre-contractual information duty or a duty to
make available a means of correcting input errors; or (iv) made the same mistake. (2)
However a party may not avoid the contract for mistake if: (a) the mistake was inexcusable in
the circumstances; or (b) the risk of the mistake was assumed, or in the circumstances should
be borne, by that party.”

70) PICC A|3.2.5%(AF7]) : “A party may avoid the contract when it has been led to conclude the
contract by the other party's fraudulent representation, including language or practices, or
fraudulent non-disclosure of circumstances which, according to reasonable commercial standards
of fair dealing, the latter party should have disclosed.” (1°] 1 ¥+°] HejE >x&-3t Aot
of A1A FAW, Al AR S o W, o]l 1Aslolo & AR
APZTARD A TIA R Qlsto] Aloks AdetAl © GAAE Aloke AL 5 Q).
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ST el ook fAsAT, Hoo wAadle] dase A
AR A ke AelA Feos TawT
AT oo Qo Aol HeE fuE 5 QAT APl o
AR fUE 2 dol noH E grHow Fog ;
& Aol udrbs Aol A4 Atk AeA FeHrnth AHaE 4
Qg Holof & Begel itk oled B thEglel PICCA
wrg = o] gk,
A7V AT % QA0 Al WEA Fos} waystelok
W gal AR Sehm Agel] wEAl 3es) wgsigiolof @
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g AP7lel e ko) A HEol ek AEAl H <l A,
= o] JAPB/AZF QFEH A BT A AR, A4 T
oF AR7lel Qe frE 2ert QIHEE s GAEAE SlS
A HE A osts] AT A HY = ot Eh

PICC A|32.5F = AoiHe] AW = 95 x3ste AR A

A

of o8 == A A
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(1) 293 A}

A1 oA 22 VARG oA ALZ]olt o FH Al ol A
= dutR o g mojH Ab7|E 7L A, S 2RI TEAHE #
Qo mregle = o)A o), oAl 1 #Free olste] EoAR Shoj
2k Qo 7|5k GALRAIE A et = olQeAl aLef)7F Qlojof dtthal

PICCe| #3% UNIDROIT ¥2FaAlel oJatd AR 7| DAHE 229
whrE g e = O mof Abtto] BARARe] EeElERE o]ols Fshele JEE Uh
2]71t}al X 31 QITH(UNIDROIT, 2010, p.106).

e el FAbAbe] a2 HE olelES Fshe= o =U WhEAl A
2l tiEiA = o)Eol Atk fivkskd PICC #13.2.5%9] wddAE
o] o]ol& FHslelvw &kol tish Aol g7l wWiiEel ol st A
= 9ol sHEeE HASE F V] wEolth Esh Aol olelE FH et
He oes AR AE TSk GARelAl Aol dvkal Hol, o]
< AL dAAom ofygy] wife] ARV EAE BEEskA Eetal
U= AlZbel A 2 APF &S] FHAAE HASHA sk ekle] H & 17

oL o

o)
1

£ 30 my

soltt

O $hH Ado] = dlel olsh ‘A (representation)”} AFH I ThETH=
e G AR AAts Q=S Al & HH o] A AP F
A o1 fJA F5 2 Flolnh o] A e dol = Lo oa &
N ARk Aol BEeA ol¥E BA ATE @A 2E HolN wm
S (reckless) 74-7-ol theh 7]Eo] EAIA Arf oA7|A “FRS = A2 A
Sl AA1e] A} APALA ol g A ERAAY ¢ ARSAE F
2 ged BRoe A4S ovad. ey Ael wAR gust Aol
BESEA oRE 1 Aol A RAW o] AEAAYFe vFe] Fr
S9rka 719 weE Atk gud ¢ Aoy B o 2e 549 ¥
B2Adel ot A7]19] areoldt ‘A A A 319]°(actual fraudulent intention) 10 FE=
PAZFEEY FIdE= A9 319 (constructive fraudulent intention)Z}il & 4=
At

PECL A|4:107% (1)7Dol| A= PICC A|3.2.5%9 TU3F HAX N A7 9 /g
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rlr

A, T2 a2l ot ExolA Eeks 1 o)H A
7

u
>,

41 K
kd
e

S{}E}(Lando & Beale, 2013, p.381). $HH CESL Al49% (2)7)oA =

71)

72)

PECL, #14:1073(A}F7]) : “(1) A party may avoid a contract when it has been led to conclude
it by the other party's fraudulent representation, whether by words or conduct, or fraudulent
non(disclosure of any information which in accordance with good faith and fair dealing it
should have disclosed. (2) A party's representation or non(disclosure is fraudulent if it was
intended to deceive. (3) In determining whether good faith and fair dealing required that a
party disclose particular information, regard should be had to all the circumstances, including:
(a) whether the party had special expertise; (b) the cost to it of acquiring the relevant
information; (c) whether the other party could reasonably acquire the information for itself; and
(d) the apparent impor“[ance of the information to the other party.” [(1) @AFAR= 1ol &3t
= sﬂEHoﬂ ‘/]o]———X]E O]'i’_ }\H—’HHE/] /\].7] }\]oﬂ ‘/]g—]_o% or= /\]_/])\%/\] 1:11 Slx%
MM meh ZAE Slofok s R AR1A EIRAlel ofsto] A eke] ﬂl@ﬂﬂ(ﬂl
HAF Ade AT 9tk ) AR FA B =M 718 Tt 9l Iq%
P AZ1ECIE (3) Al B 3EANE AR E 54 RS A Ao a7
Ao kel Qlojd v EFel] BE APS ALy o}oiolt gt (a) L SARAE
%45} AEAAE 7L A o, (b) 7L Bd ARE A7) 21 AE HlE, (o &
o] deldow 7 JEE "é—% T A=A o, B2 (d) “Eﬂ‘ﬂﬁﬂ ik 1wl 9
e $e4).

CESL, Al49Z(AF7]) : “1. A party may avoid a contract if the other party has induced the
conclusion of the contract by fraudulent misrepresentation, whether by words or conduct, or
fraudulent non-disclosure of any information which good faith and fair dealing, or any
pre-contractual information duty, required that party to disclose. 2. Misrepresentation is
fraudulent if it is made with knowledge or belief that the representation is false, or recklessly
as to whether it is true or false, and is intended to induce the recipient to make a mistake.
Non-disclosure is fraudulent if it is intended to induce the person from whom the information
is withheld to make a mistake. 3. In determining whether good faith and fair dealing require a
party to disclose particular information, regard should be had to all the circumstances,
including: (a) whether the party had special expertise; (b) the cost to the party of acquiring
the relevant information; (c) the ease with which the other party could have acquired the
information by other means; (d) the nature of the information; (e) the apparent importance of
the information to the other party; and (f) in contracts between traders good commercial
practice in the situation concerned”[1. RFeF Aftiwlo] o W= 9| W= AloJAJA I} ¥4
Ad = Aok A ARAE Tl s Aol FE Zlo] a7 E HH APIA
Hlg 7ol BARle] A1 EAEA dal Aloks Adstes fFrEsilvhd PAE
Aoks AT 4 Stk 2. EHFAPZE 1 BAZF Sl Ae doAY e wiink,
= 7l0] A s9dA ol thste] F-EEHA ool 1 FHAR stofw 4‘1
SHES s olweh, Aplaelt ek v} Aus) AgEA ek el e
SIEE 853k Zojghd Ab71do|t) 3. Ao 1l ZAAN I B ARE ZI)EE=E A}
QoA @FsHe AF ATl UL the Aol melslolo} Bk () PAE B
WE AL XL QLA o (b) Bl FuE ASa A 0§ (o) Aol 71 v}

e

N

- 75 -



Q) A8 EA EE AFH EuA
7k AZI9l BA|

ARZTel 718 HAE FAs] fsiAe Ao dEy ASE
APZ18] A B e ARl AdA A Tl vlFo] Aol 1A
sglofof gk AR ] AFZ]AQL E 1A 7F Qlojof gt

A Al yAE EZshekeE AH714 3 A](fraudulent  representation,
fraudulent misrepresentation)sF A timo] Aojel Lo o3| AFA I thE LA
E shalte A "waoh Ackel did g, AAAHAN FA ¥

A (puff)= AH719] EA)Ekal 3F7] ©] 9 tH(UNIDROIT, 2010, p.106).

qhok Abdipo] Apalo]l A R IE ARl FetekA] s ¢ dse A A
st 714 AR Flo] AQvhE At Aol A7 Ao £F
Hx] oreth EAE 18 fE e BAIZE vl sk g, xpale] oA
o] A3} FBeEkx] ok § Y9l o7 wEH A AP BAE Q1A

T A=A o Folth

HEHT Sdfors ol el st zAI7E dgAor 59 7hssh
AP olojol sttt dE 4 el 7b EAsth(Schwenzer, 2012, p.226). 1L}
PICC A|3.2.5%N = 819 AbA(facts)e] ZAPEta A4 ¢bar <=3 A}




719 FAPetar gAlstal Q7] wistell el mAlole AlCkAA Aol = 7}
T3 3199 ARES EEolal & 92 o) 1 (expressions of opinion):=
ool strbal W= A&7 2 Th(Huber, 2009, p.436).

T AlkAA A9 Az ol Fo 2 ¥zl A97kA] Ae ®
AE QRS AR 8] Apol & RS Wl o] HaL Lpolrt ALY
o] EAZF AYUAA FAE A HE2 siAA E Zlolg}t Hop tfFE
Aol o] st e, e HeE o|fE FHAT F Udnkes Al

Zholl M AR Bmeof AEgho]l flS Adnk AlekAEd Ao odwg S At
=

-

s
=9

FL:

719 EAel 349 & flokn B o] gy Bz}
o] A% AW m: HIB TFekE AP BAG ddojH BNV} TFBLE
£ QL ouis. A 4

I Aok
NS Flolth
Lt AZ1X 21X
B Aekel A W AAdgAgoM = AALe] oAb Hbste] Aleky e E
Ao Ars 4 4 da Ao wek xxel FRE Aol Al 4] 8¢
oF gt A9 % Qth & A% A oldgS 93k YR wS Aok w3}
Adzgor A&

A
FIA WEE thRolAol @ M FFo] V|EE B Ak Aol o]
wAgel e nRYRE FARAL A ol g8 T ALg
) ST ARE TAAAA R

A S Snbst Ao S Sl dE 37 ¢ RS Sha ek

73) PICC, A2.1.16Z(M]E %] &) : “Where information is given as confidential by one party in
the course of negotiations, the other party is under a duty not to disclose that information or
to use it improperly for its own purposes, whether or not a contract is subsequently concluded.
Where appropriate, the remedy for breach of that duty may include compensation based on the
benefit received by the other party.” (F/J32 oA do] v U= ThFojxofer JRE A|
2E A9 Apke 23 Aoke] A4 o¥E BEaT T3 AuE A Al
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A% vhel gol Acke] w0 AFTFeNN Jut mBHE Slo] B
oA R Aok A A B m T AE 1A NFE et 2 A
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o

B\

2.

O
=0
o
5,

of fair dealing)®l

ek AU7IA WEsholo
PICC A3.2.5% (3))A %

ARRRSl HAAE et vk st 22 §

Aol F1el oJa 2ANFA T QA Aol EpelA 14 TE o

7 @k 0 RRARAE APIS EAG B WA BohE wol

oFgith= A9 el

Tﬂ
o
iz}

2aA9 AIE QS gAAE e BaAt geEe 497
FAAN AF FRFHA golof Ak o AL FelHA HAH FIA
g 1z Ads FAANR AH, A AAA FuE 52 nelsto] g
s Abael FAE el whel westolol k. PICC ALTRAAE 4199
FAAN 442 AwAHow FAFIL Ux, A3252AE A FIA
g Aol 4. AR HgHn Je Bu ohe FelH 4AH B
AU 72wl oI E el FHAN AHL of 33| 4 g

=LA A, S FEl BEE Aol aAsteiof & oIt =AY
of -5 kst o] Aok FFAUE dFo] A G EHojof Tt Aol A
© olde] QAR Aot AN Aol YFsrlde HEAAY A=
of ool EAy] wZeol Fel AR A gl wE M WA S

o012 3] R g ohlF %S Ak A

FAE el FA olefel J1EF WIS T AYAANA Age)
Foldop & FuT AFE Aol JUPRS FF Aokl AFHEA ol¥F Bieh
2e@ ABE FAAY AN olo)S s Fsl AHgeA oE ARE Ak
AT 7, o] Rl vha Al Ao lojell 718 A EFHh),

N
v
o

o
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Ao FeFolaz A AN EE FASSe o & Ao
i) AleFgAbat kel AR AL A& Bl Az A e G, AeFTA
A B TR gl s FE ARl AE Fel ARE vEAER Q1453
A B A E ThsAdel A AN, ol =w B AE|Ae] wimfe] 9l
o]
3F
=

AN EA EE AE 2aAe] 71ate] G} Zoel mAny e
98] Fow s Aok iﬂéﬂ‘lﬂ(ﬂ% Aol 9% Aag & 5 Q. PICC

22 A FEA 9 EA} = TARA A9

71 7F GAPEA Y] SRS o]k g 94}

ashE AT FskA o vk wEbA o] A Ab7]el AlokAl

Aol #agdo]l A7 = Zlolnk o= AZI7E ASloy Aleke] AH A

o] A7} §1& BEEoL} JRAL A9 BA] EE AMA B3

A7} A2 Al7]°(determinant fraud)7} oFd ‘F-5=2 A}7]’(incidental fraud)®]

A AL AZNZE Aleks Adsk=d oA AP A Aol obd A= 4n

b SdskH o)== ARZI7E Aleko] A A o= ARl FFo] s W e
a7t = W AIHRTE s A7l gk EAR A"

@ AR TR FUHeIAE AP A APl 21X e B9
AR AEA EE VA B3 QAHLE Ak AFHAL Heolet
Hol AZIZ Qs AP} §1g Wurh RAbel A Akl vha ol ols)

il o] 9]
A A= Ardte Ak ALT 75 gl Sdudnts A7 5 3l
= WA Egstar glso] & dlelth(Schwenzer et al., 2012, pp.230-231).

U i e AY A, APTE BAIAE Gel AFTEA7E 91
Aot ste et e Bpdol Aleks Aldeals AolEk Hol Bhel Aol 9%k
HALE Asstolol stk FHE AT UA ESol Sl TH(Beale,
2012, para. 6-038). &= Al7]1¢] ‘Tt (materiality)©] AF71FH A9 @72 ofye}

Il Kol AR} AlekAld 2] AFeh AAZE HeskA dtkal Xl Qi
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PICCOIA = ©lAe BEH 4SS FHola = 2= Holtk(Schwenzer et
al, 2012, p.231). = #3.2.5%2] w7 AH7lel ol Aleke] AA=HAS -5
X

inducement)d Q= Qal, ¥4 Ao dFEa stdete AkS AA
st FEFS XA =T, 2 8 /5213 @A AlekE A AStA =
s 7ML oS 2SR T B4 AE olfE AYdS ALY F

SITFIL E-Th(Huber, 2009, p.440; Schwenzer et al., 2012, p.231).

(4) PECL % CESL%9] w®|w

7b. PECLYS| H| 1

PECL Al4:107% (1)°llA GARRE doju sEjeo] ot=X] EEstal Ao
ol ARZ1Z BAIE Qlste] e AT FA A wep gl FUlst

o,

oof & HAHE APV or FIfEHA] eOo = ldto] AlckAde] Fid
G Aoks FALT A st Aok 22X QM= AR EA] E
© Hl3/h= 270 HolE= xRl AF A7IAolgt WMAlsta vt

A= PECLE PICCY w7} A 2 A7) A mA] = w3t o]of & A}y A
A= Aol dldE e EAdet ok 28y PICC A FsliA el &fetd
Al GARKE 7T A E oo wirmgE e g Aol EARARS]
= HE ololS HetH = okt &9, PECL X (2)F 714949
A e BEuAE 270 FHolgs grnto g Ayl digE 7]l 9z}t
97182 R ololS FHetH = =T QTtskal A 92 Aol
Aol Q. webA PECLOlAM = 713 A7 A4 EA] B HI3E &
& &olaxl s wWedk orvto g n MY EFRHE olo]s HetE e 9
Z7F o stefets A A o2 F56HA v

PECL 2% ()M = ZAA7E 548 4 7
A osto] QT H =AY AAHE
o Al 3Fal ¢l Tth(Lando, Beale, 2013, p.384). x}&|

AR, Aol Swe ARAAE 2w QA ARold. SRFNE B
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Aol fstol Ak ADHES FEstATE, T3 AGS AT 5 vk
WASI, @9 Aol BAEAE T EAT} At Ae ddAY ®
= oRgrhd mE agie] WA SSAAAe] dske] TRakA o) Eold 1
FYAR HolF Hodn2 fESATE ol Al APt FYstn

gtk wl gl Z)ste] Fal Yusk AFHA ke

o
L.
ok
ol
gt Ab7]ef s Thal WA skar Qloh

=

BEAMA e A BAE O BAAE J99S g3 ke okl
At obyel gl BAZE WAAA S LAA ] @ato] otelE ofu ARl
RS EAIEQAL, FER BAE F8 FAIS] RE7E Fee) o]= A 8
A =7 A Ablell s ekal sho] HAIY FRAE ARl &
=7 35S wela gtk o] PIccel Aol E = Apelolgta & F
Atk ohek okAl & b} o] PICCE A ES T3 TR UE HAE

CESL % (3)°lAl= PECL #14:107% (3)9] 47}A 1] Q4] Halo] Ax
of &4, AlkFALAL ol EAshE B oA AF

L

ARt Qi ook MER PA P Ak 54, At 53 S o
a7 we .aF v 3les WSk Stk o4 PECL, CESLOA
AA S 1B QAE PICCAAME Ate] 1A 7t gler] ois 3gdt
o, A A FET LHArRe] g S JleE AzEn

4) 7t

(1 299 g

PICCO M= ZuP(threaty™oll thsl 7 ofsfal 1A kAt &7 Zuh Oi:
Anpo] BhEow FoF Aote AAFES St RH Er WA <
vl (wrongful or illegitimate pressure)©]2tal 7 o] ¥ th(Schwenzer et al, 2012,
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75) PICC, A|3.2.65(744})) : “A party may avoid the contract when it has been led to conclude
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the contract by the other party's unjustified threat which, having regard to the circumstances, is
so imminent and serious as to leave the first party no reasonable alternative. In particular, a
threat is unjustified if the act or omission with which a party has been threatened is wrongful
in itself, or it is wrongful to use it as a means to obtain the conclusion of the contract.” (#
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o A S A4k X A FEl Aol ®evE AuAA e A

(4) 7dtel o3 AtkA2
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Zaro]l wuAl AlokS A AStESE frQlstiojor sttt wEbAl Zutol
y7ekake] SatE AAeted ¥ S vt B S Qlojof s 1¥
AIRE o] B 3 A Aok Alds |

L TH(Huber, 2009, p.446).

o] Aokel Adel JFEL viFthd Fure] AW FFIAE AL
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(5) PECL ¥ CESL¥9] v]nw

7t. PECLZtQ| H| I

PECL Al4:1082% GAHE Aty @919 Fuhsta 4zs gute] olsto]
Ake AFHES FEE A A% 2T 5 Yoka AL FLe)
B 1 AAZ AW B, A AQeY) A% FROE olgFE 2
of SWE WNT AASI i, ek PAAT 1 YF FelHe et

76) PECL, A|4:108Z(7JH}) : “A party may avoid a contract when it has been led to conclude it
by the other party's imminent and serious threat of an act: (a) which is wrongful in itself, or
(b) which it is wrongful to use as a means to obtain the conclusion of the contract, unless in
the circumstances the first party had a reasonable alternative.” [Ch3} 7> EFFe] FHlslal
A7k @l o3 ks ARGES SEE Qe Aoks AxE + ATk @ 1 A
A7F SIS A = (b) Aloke AASEE 7] 9F s A ARRshs Zlo] S
gk 2] ok GARE T 3 okl A dikke 7 A 1EekA] oy gitth
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NA FHE3t olelE FIEA T A FARRE ARl AFE FHAFAY

ol Ackxzlel @ekol Acke] ARg A2 S olvka TSk ALk

k>

77) CESL, A|50Z(7d8}): “A party may avoid a contract if the other party has induced the
conclusion of the contract by the threat of wrongful, imminent and serious harm, or of a
wrongful act” (Y2 Aol giWstar Ffste] A2k fjefo] Juto e el Aok
AAE et Aok #2484 A,

78) PICC, A32.7Z%(8Ast =13) : “(1) A party may avoid the contract or an individual term
of it if, at the time of the conclusion of the contract, the contract or term unjustifiably gave
the other party an excessive advantage. Regard is to be had, among other factors, to (a) the
fact that the other party has taken unfair advantage of the first party's dependence, economic
distress or urgent needs, or of its improvidence, ignorance, inexperience or lack of bargaining
skill; and (b) the nature and purpose of the contract. (2) Upon the request of the party entitled
to avoidance, a court may adapt the contract or term in order to make it accord with
reasonable commercial standards of fair dealing. (3) A court may also adapt the contract or
term upon the request of the party receiving notice of avoidance, provided that that party
informs the other party of its request promptly after receiving such notice and before the other
party has reasonably acted in reliance on it. The provisions of Article 3.2.10 (2) apply
accordingly.” [(1) Al¢Fely} 545+ Alokzzio] AlFAA A Aol Al #=gh o]ols #
Gl T2 A PR Ak ARE FHAsd dall Aokl dhsto] Aloke] A
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80) PECL, A|4:109% : “(1) A party may avoid a contract if, at the time of the conclusion of the
contract: (a) it was dependent on or had a relationship of trust with the other party, was in
economic distress or had urgent needs, was improvident, ignorant, inexperienced or lacking in
bargaining skill, and (b) the other party knew or ought to have known of this and, given the
circumstances and purpose of the contract, took advantage of the first party's situation in a
way which was grossly unfair or took an excessive benefit. (2) Upon the request of the party
entitled to avoidance, a court may if it is appropriate adapt the contract in order to bring it
into accordance with what might have been agreed had the requirements of good faith and fair
dealing been followed. (3) A court may similarly adapt the contract upon the request of a
party receiving notice of avoidance for excessive benefit or unfair advantage, provided that this
party informs the party who gave the notice promptly after receiving it and before that party
has acted in reliance on it.”[(1) TARR= Aok Ad Ald] tha3 22 A7 ISlE 4
F AkE AT AT (a) D‘/‘Wﬂ Fehdel oEstAY Lok A Al AL BA
A FEPdE B Rk g dEel o AEsAY FAsAY R EIAY e A
\’41011 ofssabA] ekgkom, HFE (b) Tiol 1L AMES LAY Lgtofol sl 1 At
74]‘*4 Aol wFo] A3 = dsAl BAREY AEE ol gstA v HEd o]dE A

. () %*6 A3k 3l AR Aol dsto] We2 T17lo] AHEd Fpelle A
“” 2 FEAY 3{ of wet Feets WeoZ Aoks WA 4 Stk (3) st
19}«1 HH 2 =34 A9 o]d5 olfE A9 FAE T2 DWXVP 1 AR
7F Ane TAE E ? SAR 93 1 SAE 3 AL A4 AFeta A9l
7] Ao o] AMdE IARE A, HES I TAE 2 ZAREY Aol gJste] Aok
WAe 4 Stk

o

- 03 -



el Tls) ete)

)
,._ﬁmo
Ho
Th

=0
B

Mo

7

&)
bl = o]

1

&k 2

S

ol g} 11

=

orha ol
ok

le;

o

9
AA ke A
I oohel mi whol g

9

=
LN

1o 7l

How ol &

o]

°©

o]

i

—

o

B} FEHA B35t

JCEE

n
=

3

o]= PICC®] H]

.

%
PHA W= A

o~
T

o

ok, o R Wl olejAsl Holofae F

=
M

0]

W

Alekel weh AlF

-
T

(1)l A

9

=

=

P

| -

T

Bl

5

3

v} A
=

HE1

H

ata QT ol Ex )l = (1)

| AleFo =

S

H

9
al

8

Qo) Wwate]
bof ol
e it
- 94 -

S|

712 €]
of &

5

(2) CESL%-9] v

12 ek 2

)
.



CESL A51ZA = F33 o]& (unfair exploitation)s F A2 71783k
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81) CESL, AI51Z(F-33t o]-8): “A party may avoid a contract if, at the time of the conclusion
of the contract: (a) that party was dependent on, or had a relationship of trust with, the other
party, was in economic distress or had urgent needs, was improvident, ignorant, or
inexperienced; and (b) the other party knew or could be expected to have known this and, in
the light of the circumstances and purpose of the contract, exploited the first party’s situation
by taking an excessive benefit or unfair advantage.” [ AFAA Al tha3 22 A5
Aoke A2 % otk @ AT Aol olEs A EE A Azl E
HAG B AR B w23 26 gAY BEsAY FAsAL

r= 7:]8401 @\E}Uﬂ :/_ﬂ (b) /\lq]ulo] ]]\o oLo 7%1/} oLoLo 74 o7 7]ﬂ1ﬂ :H
73"01:_/] Als} ul E;ﬂoﬂ/ﬂ _1/1_1:6} o]cﬂ = BYAE 9= Hdoizyﬂ D]-/\].;(]._J A}3l-S
o]&st 49



1937t EA)

L

A
lolls = AEAFE A7

gk

=
-

| A=A A A7 ()M S A

Foabelolt). 27 AHE B

R

e

g

BENER

S

el el
olth. A HANN ARIH )

S QA=A

[e)

1) AHA A 2 B4 2 A8

5. 3449 HE

Lol

FolX e TA AT

N

i

=l
.
%

ey
==

|

-

o
&

Al A

] o
&l

A
&

vz AokxF el ovle] T
EEIREE R

ok
=l

-

L

& =

S

B A18x (1) A9

A

3 o]

S

9~

S

|

L

T}

k)

4] 5] of o

S

o]

S

i

J

AFGAA 7L AR RS CE

142

1o

e

ol

B
=

Fod 7l

Is)

o 7]

=]
A

S gARRoke] AR A A A9

}-

a

pzs

2@ 7}

s

B

S

)
p:8

W
o

~
file)

ol PICC A|3.22ZA % ©]

642&step=Abstract ;| .

- 96 -

2&do=case&id:

82) "www.unilex.info/case.cfm?pid=

A~ AMFEH A4z (H)E A3

Ea



L e
x2
B
§&
o
2
og
ol
>~
>
2
1o
.
to
N
N
s
=
)

3l AFHEA setalr) oHAW, FAROE FARYE Fo0} b
3 57

83) Swiss Civil Code (Part 5 : The Code of Obligations) : “Art. 24 1. An error is fundamental in
the following cases in particular: (1) where the party acting in error intended to conclude a
contract different from that to which he consented; (2) where the party acting in error has
concluded a contract relating to a subject matter other than the subject matter he intended or,
where the contract relates to a specific person, to a person other than the one he intended; (3)
where the party acting in error has promised to make a significantly greater performance or
has accepted a promise of a significantly lesser consideration than he actually intended; (4)
where the error relates to specific facts which the party acting in error considered in good
faith to be a necessary basis for the contract. 2 However, where the error relates solely to the
reason for concluding the contract, it is not fundamental. 3 Calculation errors do not render a
contract any less binding, but must be corrected.”

- 97 -



b olehd #oo] os HaAe WS ¢utin Bm vk Jeht Ho
o] TUol gl Aroles ALY F flvks Aol duyo] A &1 Qe
o ¢ ol el B & gt}

2) A7)

(1) AHEEA & BE X34

AXF7F 28, ARR)E BEIAAS AN Aoke] %How o

of &g Aoks AAsAth B A#He] A WA JAEE sglont Faf A9
= Alekelld ARt FAeTol FaehA Xk ool AR AEE Aok
= A4t

el A2 Akell M= B AL BlE o AHE Agatstar o] Ak
AT AR e WSk A A T AHE AR FEe
gk Zlogke W& EFsta AT T8y A= B7F AR AH 2] A4
Aboll = E7tetal ISAele A E sk XTI FEEH. oo B
=

A Alekelq FF kel go] Al thEQle]l AR FEE solof

_4

(L
N,

= 5 AA AleFS CISGE S v Aleke] ol B
oh(A2%) CISGE A& 4 ¢l7] wlZol PICC PECLI 2 A JAHA F
Wt e 2 5Fe] fask HarHs A &stolor dvkan ®gith
2 Ao A A8 B E =1 the ) 2ok AS] T gstd 7 oW
B

A AkE B7F dal] AslolA a1 x|stelojor 8 ARE AMr|FH o7 E x| E)
Q7] WEe TE E HAE 5 iy FAsT = ASE BAFolo] Aok
S FHsta YA A oA Yt AAE Be & mLEYTHE
AP S B7E 9 aAERofof ol Al7|FH o7 wAEA] k] w o

ol AA B sgetrta FAEA.

aHy AR AHA A FEAS HEdY 1 ol = "ol A

rl

d

84) "www.unilex.info/case.cfim?pid=2&do=case&id=690&step=Abstract | .

- 08 -



o
fu
X

o Aglo] B o] olUdH C7h B Aeke FAskTh: o) 3
of AAHUTE Aol sl % A7k FR3] FPHA R BY 73

& #8397 dEolRrh

(2) 7}t

AR OA = Aleke SARE S 2A C7F ZAE AT G el v
of o]del A°] Aol 7} F WA AkS TN E AoR Hol=d
T WA Aleks Aldsks Bl C7F A BelAl aLgHAAY = B
olsf & tiWsti vk AMdS A7V A XA 2 2 A A AE

oM B7F L8t 23 AMdE aAEglojoF Felk o] SfEiEly] wel o

—_
——

Az A1 maAef s var el
sABEES Tkl 1 BEw AE e AT 5 BN o] 22 AL
A deAd A FAANTIE vFo] axsiglojof & ApdolEs A
o= sk Aoz ®Wolvh urt B7F F43 niel o] A7 i x| skglofok
= g BuAE AE AR FAFs] feiAe

9l 5}o] ore] Aag FAE
FARRb 7} §lEstelol stttk whEbA] 7t BellAl & HAAY = B o]d| =
guata gtk Abo] ASh B gkl F WAl Ak AFHA A Alolets
7;

2 oF3
4 2347k Aeke Adsl B T8 dddolehs e Tk A7t F¥)
QFstolof ATk AslE Aty dEdA 1 A9E TE 5 Yrka vk

(1) AR A % HE QA9

- 99 -



5171

°

3f Al

Fell A A2

[e)

°©

1=

ok

CFR o= v
9] C(AHRl BALZ

=

T

= 3 v v Al

of o]
7F 8}’ (economic duress)

2 wieERl)

71=9

o

T

il
=

2

ZSs

=

sl Alekel B <A A

"

S

s

S

bolch Asha 0w Ak

°

3

E

IRl 24 W98 B(AT)

bt

=139
=

]

°©

A(¥
X
Aol

A FHF Al A i
xol

QLN

=]

I R T B " wo Nr W
T . — % M N b T X : G
W o F B g0 = ow N < iy =T
TEECN 4y 5T Teo E=
T = o} o X -
chEEERT T <P TwT L
%i%%ﬁ}o T T howm oo N ol
R i o BT oF nH — B oF J) o K
1H oT o = oy 79
W T o N oF =~ % )
I ST ] F o F o
Al o = o SO 0
I I P S NS o T 5
m}ﬂﬁuﬂrw_luﬁ 7od|.ﬂ m_tﬂro m_-ﬂ_OI
oﬂﬁ_ﬂweﬂﬁ%% g X No a._q,olﬂ }ﬂb
21 Jlo v ! e

Iy ~ ~ N K
ﬂﬂr.frhﬂié.AE% BonT F oy
‘_lmyl,mu_.M ﬂoq\ﬂoﬂﬂ‘ﬂlbfﬂ,ﬁ on_o%olmu_._l 70 on
JILIX_uJI]J.A SRy N o WO o~
SR N T 3 M
o %0 Go — A O o=
PRz hrREEE Y S kEwt
%Eﬂ@ﬂﬂ%ﬂmﬁ%% wwzo%ﬂww%
A T oo ® ¥ T
T o o e o X W osE o ST o

==

T e dERT BT LR
%%%ﬂx&%%ﬂﬁ%ﬁr moa,_ohaﬂ%.ﬂ

\]

— No B T woe fe

- R TndwEE
— = 0 . X X
e I W N BOE T P T
TE B o2 WS T T R . X P T
Mo oF WL gy B R R g e e T o %ZTMQ

) s g \9)
ﬁﬂﬂﬂ%m@%%%ﬂi% Dﬁ%ﬂmﬂﬁwu
O’ N No BT TR N % -~ o ~ T o
S Fop oo B T NN < R o7

1661&step=Abstract ;| .

- 100 -

2&do=case&id

85) "www.unilex.info/case.cfm?pid=




B7} A7 %Olglf* ﬂcﬂﬁlo‘to Xﬂéé} | 1% 5802 &2Fs AV

Zlo] wl
T At %21013} :7_3] A s %ﬂ—%;}
Fg&o® sjad = Stk
Ty FARERe XA HE o] e A okel] et oivE v F4
st A7F ApRA o w2 BollAl stafAleke AdS AAE AT A, A7 &A%
A GARAZE obd ABALE Al FATbsklvhs e ndE w), Fdeh At
o ATt B7] i Et
B AR 258 2 AAe AYeita stegs A giew
A= 2%5FYE gWEt, 1 25 B Aubef sig=
o

etttk AolA 297 lvkar 2ot

do
e 4y

4) A B3

(1) AR A 2 B A0

Aelgelol 24l 3Ah9t B(RAEZ el 24l b F3 ZRAES F§
of T3 FFAkS AAsUTt. 219 AHREA A B7F tlaAEE oA
FakAt Ak sfiAlsklth

B &1 Aok olgg oty s E/M R Stk WEo] £ H o sl
upe} ojghg|o} MALLER A834%ol A FAFAANN FARAEE T
& e stojof shar, ool 4R (lex mercatoria)< O]E"ﬂo}‘ﬁﬂ Q] F7o]
7] wjiEel PICCE ‘AT a3 e Ao #5 A9 s Hdew ey
ojof gtthal FAFaliTt

ARG F= PICcCe NEERE] A&7Fsdel s PICcCe] A& A A
‘AF 7+ (commercial usage)? o] 7tHelA 1 A 8-S FAT FE gvtn B

Skar, FAlel olgg] ol WALAFHY A8 e A
U T S Ao REE 4 9= % Yo, XA a8 B3
‘ }

4 AE A W evish ke Aalskgich webd olgelobe] g A

(98]
B
=2
>
i)
ol
ol
rlr
Hl
2
N
%

86) "www.unilex.info/case.cfim?pid=2&do=case&id=660&step=Abstract | .

- 101 -



=

-

21 el A

=3
=

T

=

‘]o%}q

15
=

A&

-

Folch 8ol

°

S|
4l

29012 4 flota A

3]

&
ay

‘EILO_I‘Ulﬂ_DI —_
oo o o _ﬂ_/H“_uEﬂﬂ g o BE B
2y © O xomﬂ_q_ol T o e K To T3 M%;%E;ﬂ_ol
,uTﬂ H_#ou:omﬂ " o oo T W]QA%.]&' o}
= T o Y Lo CRICHI S 7 I
o -y o N 1w o X uy — No
o] g B m o B w e TERR P T g
TAEE gavlk igi wzbrasrs
AL f
O e == 0 Ry oy ot R
T o g o T K %o M I
oy R g u X o7 <y o H = T T
K ‘W Mn.m 0 I ﬂ.Ol J@M J7A| ;O‘_ ~o E,.* MM . ‘I__/l WM Lt
JTERL zEEP DELE SyEizis®
3¢ o ol d T X0 o = % ok © ﬂxOﬂlurmA k2
ﬂwﬂo#amg@ E.ﬂ'manedu = ucmNrE%Auilmﬂ
m%%ﬂwﬁ o X T X noy%% Mo%ﬂﬂ@%%#
N —
- ﬁ&@%ﬂ + o i X%MMML;&Q
o A — AR o ooy oo W e o B X
%%waﬂM R oo T on @M%ﬂﬂ%%%
T 0 X O = = N
SIS BT RN L e BT FEZENA LU
> ]7 @) O_I;O‘m% 1_|1__OH —_— MM ﬂ:vloﬁoﬁ
o) ﬂ_,_AU S — QO — = va_./l —_ o 1o Oﬁa ) E.O M,A ﬂul,._ T
ao%mﬂﬂu = o R 0 T B fo @ < uoLuTovE.xﬂ
~ . f —_— JJI]
Nq S o ol - N S o N B mo ) ~a M <~ Njo 3 © Wﬂ Mﬁ
T E o A T N A
=% & 0 # oo BT T+ X %ﬂ,oﬁr%ﬁfrﬂ
- ol J._u.‘_Ll : = 3 —
o ° = o M Mﬂ@ﬁﬂ o B o 2T %uﬂhﬂ%xm
Moo X o = _ 2o = %xﬂﬂ@M_stmdruTo
2zx1rq o 0 B 2 o H%\_ﬁql}%
A/H. h DT X X_l "o 1 Ny N . :;E ZA X o 1 AT J@.M g Of
mlzo#LﬂLﬂwa;ﬂ — ™ szluTj%ldoﬂoﬂ,LaNeﬂA
ﬂnﬂam?%%@mmg H%ﬂﬂﬁ@?%ﬂo%%ﬁ%
ﬂcﬂzmﬂ%%ﬂﬂ%frﬂiJﬂﬁuﬂ% oo B W
mcﬂa‘mnvﬂm%;ﬂ B R T o O N R
- 2o KO ) EE N T 3 X X T
o & TN fo & T o 8 nE T LA e M
3 < oW oH & S 8 ymEx R Wae® IR e
IS I noR X do " o XX
TSI < N i YR
o o X ™ o —
X ool o Jo X

- 102 -



@ 5 9ee P ok

o oo Aol oW ApIY MR Ak FHol FrisA 9
Hovka weats] gaAE AGAD ol Fo] ST 5 Qe Aol WA
glofob gok AASL, o A% Aty w39 sl dAF BrIe 2
A M=

S0 sAEojor drfu dho] ActEAe B@@u Aot
o oy pastelof drba Wkt

- 103 -



A28 HAdEY BAL

Aok 28 WGshn Q= DARE Ahde] tF B A (notice) EH 3
- N AEAERE AR A A oA 17
o] o o

T ARH2NL T PAAE A
=

A
[P
1o
1o
>~
Rl
i
off
B
ol
ol
s
o,
o
=
@)
@
2
=
PN
off
B
=2
r o
ok
s
[-IE
e
2
©
12
ofo

87) PICC, A3.2.113(AI%k3lIAe] F4]) : “The right of a party to avoid the contract is exercised
by notice to the other party.” (GAFARS] Al AA-L Ao tfsh SR 24 YALE ).

88) PICC, Al1.10Z(EA) : “(1) Where notice is required it may be given by any means
appropriate to the circumstances. (2) A notice is effective when it reaches the person to whom
it is given. (3) For the purpose of paragraph (2) a notice ‘reaches’ a person when given to
that person orally or delivered at that person's place of business or mailing address. (4) For
the purpose of this article ‘notice’ includes a declaration, demand, request or any other
communication of intention.” [(1) TX|7} QF5= 7% ol Fal AFste] Adsk o R
B 7 Sk (2) FAE 2A0] FAIQMeA madt wio] mEe] wAgdth (3) A delA
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what that party (‘the recipient’) has received from the other party. 2. The obligation to return
what was received includes any natural and legal fruits derived from what was received. 3. On
the termination of a contract for performance in instalments or parts, the return of what was
received is not required in relation to any instalment or part where the obligations on both
sides have been fully performed, or where the price for what has been done remains payable
under Article 8 (2), unless the nature of the contract is such that part performance is of no
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or termination.” (7l &ato] WIBleAY A Fstoiok & o= I FARPE HA K
Al AMRE fEebA] QRS s Qldo] AAEIEAE argste] 117319 o] 3ol
T =8 e Jents F4E F Qlvh). B A HMHE FdekA sk
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95) PICC, A17.4.12(=381"4d7+4) : “Any non-performance gives the aggrieved party a right to
damages either exclusively or in conjunction with any other remedies except where the
non-performance is excused under these Principles." (&©¢|3> 3] a||FALR}ol Al wE}FA o] ALk
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Sl w sz A A QA oliel ket Eekaickoe
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W Fe A, AAY HAE X YE e AklA X(EE Y)
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%ﬁ}% f\l%M ATk ) PICCOAM = AkA APE 7IEo® sHARE -7 w9
T4 A B0 E s A A APE VIEoE SRR E Y, 2013, 360H).

- 115 -



o], ol NEAFA ] ANEAR o

Akl g FolA 5492 Ak

=

L.

olet A7t

71 AR AR E

=
T

L=

] CISG Al19% (3)9]

-

3l uj

>

Sk
H
7

o)
e

O

o
-
=K
e~
Hin

oY
ot

15

;01_

)

2] el

)= |
Run

%’4 .

15

0
pul

=
T

=
Eal=

sho] Ao A

R

FRto 2 AL Aleks AdslE

=

U3

[e)

oAt Ak

]

o
=

ek o714 A ALBL A DA

Fe= o

Sk
=

Fobar BHop Alefe]
aj A
5} of

°

°

=

()
¢

=

A
o

_‘i

T

Zel e
FARE )

= 7F

o

-
L
T

L

]_

|

7
O~
T
°©

0

G+

B

- 116 -



5. 344 AE

1) AL BA G A QA

APHZRIEIE SAKO)Y FF, vlmal]s B(Ad SAL v co 74
o 8s%E Fmatt AL HAOE A AAFATE AFAD olF BE C
o oA FPA AT wAsD A GFAFE ARG AL FA)
gl vAFR e Aol v AFe FTSAG WA B Ak
Ak Aol S EE agel AS BAE HS ARRF A

Ao HAE sk

STABGF= AT BT o2 /e Yol Y]ste] SAE Al sk vk
AR e Eeta cHAdAFE Al #$E UNCITRAL =25 (UNCITRAL
Model Law on International Commercial Arbitration) #|283298) (4)°] w2} PICC
2 A48Tt

oA FABEF= 2R Qlal Aleko] HAaHUTE B FHS wWiH

97) "www.unilex.info/case.cfim?pid=2&do=case&id=646&step=Abstract | .

98) ‘T A AR Aol Tk UNCITRAL EAH, A|28% : (1) FATAFE= IARREC] 249

wobe] Agete]a AdEgt Hatel wheh RS stofof Stk ] WA ofyshz &

At =7k W s HEAAY Aol = wie gEl =vke AANES AR A6t

Ao #MelH, 1 vt FANMARE AFes Aow e ohdt ()

AAREC ost AR AFo] e Ardds SAREEE SARYTIE A8ohsst
O B AR el wiet AA Y We A8sth ) sARETE AT
AHo R AdE Folshe Aol sl B} Aol oJste] e 594 TARJICEA
e lEor st (4) A Ade] B Aol oA SRR Akl wet 4
gatofok shv, Gall Adel AE7bsd diEs Estoiof drh.

99) ‘UNCITRAL Model Law on International Commercial Arbitration,” Article 28(Rules applicable
to substance of dispute) : “(1) The arbitral tribunal shall decide the dispute in accordance with
such rules of law as are chosen by the parties as applicable to the substance of the dispute.
Any designation of the law or legal system of a given State shall be construed, unless
otherwise expressed, as directly referring to the substantive law of that State and not to its
conflict of laws rules. (2) Failing any designation by the parties, the arbitral tribunal shall
apply the law determined by the conflict of laws rules which it considers applicable. (3) The
arbitral tribunal shall decide ex aequo et bono or' as amiable compositeur only if the parties
have expressly authorized it to do so. (4) In all cases, the arbitral tribunal shall decide in
accordance with the terms of the contract and shall take into account the usages of the trade
applicable to the transaction.”

oft rlr o r
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ol itk A32.16x0 93] S-S FTE F ASS EEolt
HH PECL Al4:105% 914 PICC A|3.2.10%9F FAMSE A4S FaL

PICCSoi= Ee] FIAAZE 5Lt Zhed wd 49 7F FARRe] A

st ML ZHovt §lleS 2o E FFAAE FEld o R Fosels

2N
Y2 Ake 4T 5 vk sof, FAAe BAR Fok e A

32
o
o &

jur}
-

A

2

PICC A|3.2.12% (1)ollA Ak &9 4= HALGA A - A S &4
d oo == AaaA s & 5 A 9 H
3t Ak (reasonable) 717F Wlol] @3stol Aok stta AL 9l

Ao YIRS oA - AAT BRF A AxgAt

N
I3
td

(ST Ty

A

T} 101) 7]

12

100) PICC, A|3.2.12Z(7]1ZFAI%H) : “(1) Notice of avoidance shall be given within a reasonable
time, having regard to the circumstances, after the avoiding party knew or could not have
been unaware of the relevant facts or became capable of acting freely. (2) Where an
individual term of the contract may be avoided by a party under Article 3.2.7, the period of
time for giving notice of avoidance begins to run when that term is asserted by the other
party.” [(1) AlIoFF &S] SA= LG B AMS 49U BE < glSld o =
= Al B F A B wl Y AN S aref gt st 713 el 3skei Aok
Stk () A32TE SIA AR AckEI Sete] Aoe] AR HAT F Gt 7
3 gal e BA7IE Ahgol Fal AckE S AEshe el AL,

101) & A7olX= ‘reasonable’ s AlFgAARS] & - AH| - Bl T ovlste Aol &
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T AMLES dAY BE F fldd WFY AEE 713 deolth S HAY
AbAEel of ezt AQlE o] YAV #HY AHEAE RED QU Aol st Fois
o] R wiFy Z]akE T Aeke] A 9-ols mARRTE Ak A el
Al By AR5A4 BAE T 5 A @ wEE A 71 el Axds
BAFeto ok dtrhi= W& [olstojor & Aldtoltt

o] ¢ AF3s 7]7F(resonable time)> ZEARGES] AW AMH S a1 5}

a4dEn. ALY A PECLY o] AFs 7|itolets =34 7Ite

= FAes

FA)3h02) CESL3 o] 84717o% FAste walo] ki)
PICCE PECL3} §98h] dAzbel ae kol Ada 717 el 24 §A4

2 Aot QAL 2 AEARRKe] A4S welste] Fekes WS
e WEolth Tk AYE /e ARG A4 FAR FUA 2% 5
obe] wi Frj HUL V1Fe] Fa Qe el AAA 371 N0e
W 71Zke 2 Qgstel i oF Rka Buh tpebrh Auge gabRe of
o mx F3dol YW AHL Fstolok st AP /7to] AhE vt
B gFstolobdt ALAL FUAZ F b, olde dF Aol wE )

Ao g, 73 B g el e o R Jhatsto] ARE-EiT

102) PECL, #4:1135(713+e] A$h: “(1) Notice of avoidance must be given within a reasonable
time, with due regard to the circumstances, after the avoiding party knew or ought to have
known of the relevant facts or became capable of acting freely. (2) However, a party may
avoid an individual term under Art. 4:110 if it gives notice of avoidance within a reasonable
time after the other party has invoked the term.”[(1) FA %] A= FHAHUE FAFSH= A
A7F Fae] ddE AR LA Lgkojof sk wl e ARrRo] 9 5 3
A o2RE AEES Age welstel geld 717k el Astel Aok k. @) 17
O A0zl N BE AEEG] Batelis, Avige] 1 232 A8shs werE F
G4 712 el FARPE Al BAE s ASlE 1 23S A2E 5 k)

103) CESL, A52Z2(F 48 FA)): “l. Avoidance is effected by notice to the other party. 2. A
notice of avoidance is effective only if it is given within the following period after the
avoiding party becomes aware of the relevant circumstances or becomes capable of acting
freely: (a) six months in case of mistake; and (b) one year in case of fraud, threats and unfair
exploitation.” [1. F 4= AtgelAl FAZM Fasith 2. HALEA= AR A4 A
S G AU AGEA BT 7 AT F F v IR Bt SAEE Aol
vhfrastth (@) 22l B o/l 12lal (b) AP, At B e 5 o] el 1d].
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. “If the party entitled to avoid the contract expressly or impliedly

104) PICC, AI3.2.9%(F2))

confirms the contract after the period of time for giving notice of avoidance has begun to run,
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Zle TEA &1 Aol Tesk 2UYE JAFAY 4% we] HEA
FA1A F<l0] 17 ¥ THUNIDROIT, 2010, p.112).

FAE A FAE T F Qe 717l AR Fol Fatojof gk o] E
H¥ PICCAM = FA2 FALAMR7E EASte AM S Sskd w77} of
T 2 3 7IRE S AB2a2x9 7Izke] JiAlE Al ol

frolstoiol & Aol
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4. B4 HE

1) A% F<
(1) AHABA G B A 109

Ao FARYRE AL FA dsl AET F AokRol
ol watel, B FF2) W9, F gelol 3 Aks A
BEAT, Aoke WA A8l Al Q@ Fsle picC A

O
. 1ol =l Alekel A

7] wjitoll Al4.63100)0] o}

(2) E7t
EAGA BelAl HaAol Avkn B 5 AW
= AR A A oo & HA

Ath. B AHelqe go| Aokl BalF Fole] al@att WE, oAy

105) APAFAI= 2, A2, SollA AAleh A 9b ok

106) PICC, Al4.6Z(TA&/dA} &olele]l ¢2]) : “If contract terms supplied by one party are
unclear, an interpretation against that party is preferred.” (&Xo] A3t Alekx71o] E5%
St S FARRRA B2t dlAS A4S Aol Al Aokl Est Aol
& ARl A EEldt ljdlo] gttt
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2) A&d Ak 7|3t

(1) Ard#A 9 BE 2 #1079

A(EAoF Al w9l B(ASRl AA wiEel)e] wiuiAlekat #dste] B
T A7 EFY Ax ARTEA Y 20%)%S ARG wiEe] vmA] B
= QEspAY B el HiAste] moldef gk EsuldE Arsksich o
Hiskel A Aokl Argeh Adxte] fgke] gtk ol felAl 221 Aot

o
o] §EAS o] FE BY TS wjH L)

FARERE PICCe] Jste] A9 BAE WAk 2 Azisze] o7
AzxAe B4 P BAALS SYAL BE S Qe fie 3
et 7|7k Yo Ak A0 X2 slojof sty FAS T Y=d, 186w
2SI AL At A2BAE AT 71 el aX EH@o, mH o]
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T U A @A AlRAld e GARALY] FEEE ol R LT
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A2ARE TP RO BT

107) "www.unilex.info/case.cfm?pid=2&do=case&id=671&step=Abstract | .
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2 71949 A atE PIcce] owst ol e E AlgkRbA] Qk=vhi gt
st ok ExoA = ofwst 2 EE o] At ald =R 9
ojwst W7t I AFEHAtel AWtE =X ZA disiA = EA st
S, ot ARt o' FEHE V]dekeAE A ¢ PICCO] $HA §
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109) PICC, A33.1x2(33314S #Hslisk= Al2h) : “(1) Where a contract infringes a mandatory
rule, whether of national, international or supranational origin, applicable under Article 1.4 of
these Principles, the effects of that infringement upon the contract are the effects, if any,
expressly prescribed by that mandatory rule. (2) Where the mandatory rule does not expressly
prescribe the effects of an infringement upon a contract, the parties have the right to exercise
such remedies under the contract as in the circumstances are reasonable. (3) In determining
what is reasonable regard is to be had in particular to: (a) the purpose of the rule which has
been infringed; (b) the category of persons for whose protection the rule exists; (c) any
sanction that may be imposed under the rule infringed; (d) the seriousness of the infringement;
(e) whether one or both parties knew or ought to have known of the infringement; (f) whether
the performance of the contract necessitates the infringement; and (g) the parties’ reasonable
expectations.” [(1) Z|2F0] PICC A|1.4%e] &Jste] ALHE= | - &4 e Z237}AQd
27kl gaglol At Falshe A% dall Aokl gk 12 Hello mvb=
a7le] EAsks B 1 ARt A el sl WAA R e mytolth (2) At el
Aekel st Hajazs PAFOR st QA e A AWGARRE 2 AdSellA
geg o gaf Alekstelld FAXAE WAL AeE Btttk (3) F-Slo] Azt
= ATl Slol 53] v AFS adstofof . (a) HallE rH S 54 (b) TFH el
EAehs oo dakel |9l (o) Fallg el el FakE 4 Qe ofskete] AlA (d)
Ralel A7 (o W e BT DAL B B AR L )] sEA
o3 () Fal Actoldo] 1@ FaE FUSHEA o 9 YA FelA ),

- 126 -



H
TAE Q= AFel ddskA v =0l BEE JoR I uebA

of breach of contract)o 2} Ho} %Zﬁﬁog— ]915/] HHPOﬂ st A Fef st
MA Tles AAshE A B A IRte Y Aok WA= gk
3l 7“5”@%7} ek ol
o] Alekdel FAlHol e Skl Aloksintel tigh FrAlAs L EEko] Aok

1o
_c>|L
2
0]
o
<
Au)
rlr
0
X
o
b
mlo
-
30
au)

o] s e R s sk A, A Ak 5Y flas ek A
ol o wE Eauids 2 ;qu]:w}x] st s o] a4 Eojof kil =
oA Qlth o Aol wEw Alere] AN E= AR # - FE, 5F 8§l
o, JAAAETE s= Mol A4 F EF 11 AFdAs Fosta gle
TR AT = Uk
ofel thall PICC FAFa = F2ko] A= FHstar Aok = g+t
el e w skl AW e A dell ANEAR Y ARl wEk f &
g Aleks AR T olFHTE Ak Alksntel B3 T4 FAEE
TS ¢ A BT A 5Yo] gl Ao AYsiA Atz WA
T= dFEAe dig FAde 8 o Qlthal £ UH(UNIDROIT, 2010,
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110) o]efl H]8k] PECL Al15:102%, (2), (e)dllX= A AF= &4 ol $uke] 1184 0]31~]
ojfuks 1#stEE 3lal Qltk PECL, A15:102F(F3a14-e guksh= Aleh - «(1)
Where a contract infringes a mandatory rule of law applicable under Art. 1:103 of these
Principles, the effects of that infringement upon the contract are the effects, if any, expressly
prescribed by that mandatory rule. (2) Where the mandatory rule does not expressly prescribe
the effects of an infringement upon a contract, the contract may be declared to have full
effect, to have some effect, to have no effect, or to be subject to modification. (3) A decision
reached under paragraph (2) must be an appropriate and proportional response to the
infringement, having regard to all relevant circumstances, including: (a) the purpose of the rule
which has been infringed; (b) the category of persons for whose protection the rule exists; (c)
any sanction that may be imposed under the rule infringed; (d) the seriousness of the
infringement; (e) whether the infringement was intentional; and (f) the closeness of the
relationship between the infringement and the contract.” [(1) 7|¢Fo] #1:103322] 33 +4-&
fukeh= - 2 Suke] Alokel digk a1 Aol MAA R At Al A
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ANAY S Teste] 1 wﬂu Aol Adsta v Aolofof sttt (a) R Tf
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4. PECL¥9] Hlw

a b
SeH ] wek o= FrokE: 4 o, el #sh 37 ek (Buropean
Convention On Human Rights), ‘7]&e] 3 FHE 2 (European Union
Charter On Fundamental Rights) SolA Q& 7|22 st AHS {F5F
F AoE A, 2007, 209H).

Aol HFo] PICCAME A AA Zt=e] WAA] 724z 89 ¢
o] whsl= Alckel] tisiA = AlCkL]Rte] thek 1 ojwst FAAE J1GsHA
gttt FHAEY dEs T skeled, PECLYS @all S Ui B
bl Aol wek s EUXTE Y F vk Aol At A
= X5 tH(Huber, 2015, Art. 3.3.1, para. 8).

Q7Y PICCH olzlgt 7|2 Aol Rbsh= Alokol ¥k g0l A sHA ¢

rl

A3, SISl WMe7F PECLOl sl Zds] sFobA Al Ho Aatrie] Sl
Rbel #et zgrbo] AA Al o5 AuUA HUH. =+ PICCE frHoldh=
A9 dAE Far A 7] wZel A ke Aol E SHEEE V2L A0l
e AEA = dWVIed Wi 2Rk PICCY] LA A&l dEE &
HE & o ks Aol ol AT Ao Bzbd

PECL Al15:1022%= Zaulitel Aol @bl tiaia Bgata ek 2

111) PECL, Al15:1012(5thst d=lo Htel= A9k : “A contract is of no effect to the extent
that it is contrary to principles recognised as fundamental in the laws of the Member States of
the European Union.” [EU & ¢=2 HEAL ZE2Q Ao 2 AAH= dF o Hiel= Aok

& 7 WA ®H™o] gttt EU Y=o HEA ZEZQ Aow oA = Ao wi
8}% Aok 1 HSlel ao] it

112) PECL, A15:103Z%(¥H &) : “(1) Where a contract infringes a mandatory rule of law
applicable under Art. 1:103 of these Principles, the effects of that infringement upon the
contract are the effects, if any, expressly prescribed by that mandatory rule. (2) Where the
mandatory rule does not expressly prescribe the effects of an infringement upon a contract, the
contract may be declared to have full effect, to have some effect, to have no effect, or to be
subject to modification. (3) A decision reached under paragraph (2) must be an appropriate
and proportional response to the infringement, having regard to all relevant circumstances,
including: (a) the purpose of the rule which has been infringed; (b) the category of persons
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(o]

FaEAA, 2 FAHH oF dh=A Foll #wate] YT 5 Y= FHoR @

AETrdR, 2007, 2147).0114) 222 Hlgdo] Aok - FE AR, fa

Al Aol AlokiA o, FaQl Aol 2 Fazk Aok AF7t Fa

A ofy ™ ¥ FEOIY I AR-E AYsta Aok FAFA % T2
7 &

for whose protection the rule exists; (c) any sanction that may be imposed under the rule
infringed; (d) the seriousness of the infringement; (e) whether the infringement was intentional;
and (f) the closeness of the relationship between the infringement and the contract.” [(1) Z|SF
ol AL10323Fe] AAYE A AE L Ak Aokl dlE wAE 1 A
7h AR oR ekl Sl A% L g%iow} 2) 7L Aokl thg fuke] =
of olsl BAHoE Ao A e A 1 Ak AAH EHS Ak, FrA
g8S Adua, ggo] gtk e F4e 0% v Addd 5 9lvh 3) ()
A9 RS U8 B AL Tilel RE AMALS nAde] e Ao A
Aakn welAololo aek. @) SME 39l A, () #0l WadA s A9
%, (0 i S TR AR, @ A0 AR, (@ o] nGEA o e
3 () S} Askatel o] wale] W]

113) PECL, A1:1032(7333%) : “(1) Where the otherwise applicable law so allows, the parties
may choose to have their contract governed by the Principles, with the effect that national
mandatory rules are not applicable.  (2) Effect should nevertheless be given to those
mandatory rules of national, supranational and international law which, according to the
relevant rules of private international law, are applicable irrespective of the law governing the
contract.” [(1) TFE Ago] §lod, 485 Hol ol& g3l 3 AR 7okl
o] f=ef st yfEH L STk AERF ALHA olde A ¢ vk (2) 17
u, AR B qpdel Aok ANl Eatetar A EEntal Foke = - 2
7H - = e AN §8s Zheth

114) PECL> EU 94 3]gd=olld AME3sh= /WO 24 ‘nullity’, ‘avoidness’, ‘voidability’,
‘unenforceablity’ & AFE3= thalell ‘no effecth= £0], & ‘&8 $l (ineffectiveness)©]
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115) F2juete] wields @8l Alofo] Ao R Far FoRittd WM A|741z0] o3|
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3 AT At AN EHAJTARRe] EHAd0] kst Aol wE
FHTE sl g8k A= vk i€ 1997.10.24. 95149530 =
116) PICC, A|33.27%(Y43|5) : “(1) Where there has been performance under a contract
infringing a mandatory rule under Article 3.3.1, restitution may be granted where this would
be reasonable in the circumstances. (2) In determining what is reasonable, regard is to be had,
with the appropriate adaptations, to the criteria referred to in Article 3.3.1 (3). (3) If
restitution is granted, the rules set out in Article 3.2.15 apply with appropriate adaptations.”
[(1) A33.12=0] w2} 7‘3“‘%'3%E Fell st Akl 2JAsto] o]go] o] FolX Fg- el A
ol whet oAl B9 ddEEo] sjod 4 Stk (2) Flo] FHAJMAE AT
Aol A33.1x Byl AFE Vel AEeT 245 sto] aejEolof gt (3) Y3 Fol
385 A9 A32.15%] = tEe] FEHh.
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(Abstract)

UNIDROIT Principle of International Commercial Contracts, hereinafter PICC,
was published at 1994. PICC has been act its function of a guideline of
International Commercial Contracts and a applicalble law to govern their contract
by parties' agreement, took a place of general principles of law and lex
mercatoria. In addition, PICC has a role of interpreting or supplementing
international uniform law instruments as well as domestic laws, and has served as
a model for national and international legislators.

PICC has accepted as a authoritative source of knowledge of international trade
usages of international commercial contracts to the arbitral tribunal rather than
domestic court because the characteristics of hard law which CISG has, was
excluded from the stage of its draft. But considering that Arbitration clause in
international commercial contract, in general, is inserted by parties, legal and
practical role of PICC cannot be ignored.

In other words, PICC has legal and practical benefit that each country’s court
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or arbitral tribunal has legal basis to properly apply when there are any
contractual dispute between parties in international commercial contracts.

UN Convention on Contract for the International Sale of Goods(CISG) has
obtained a legal position of uniform law in international sales of goods. This
study dealt with the rule on validity which fall outside the scope of CISG. The
rules on validity of PICC helps to solve problem of validity , which are the most
complex issue and controversial between domestic legal systems.

Restricted to the wvalidity, rules of PICC related to validity were analyzed its
legal standards. The rules on validity of PICC were also evaluated in comparison
of other important international uniform law instruments, The Principles of
European Contract Law(PECL) and Common European Sales Law(CESL). In
addition, practical applicability, legal implication as well as attention points were
presented by analyzing related arbitral awards and judicial precedents according to
each part.

Main contents of this study, which follows each provision on chapter 3 of the
PICC , were composed of the validity of mere agreement, initial impossibility,
mandatory of the provisions in chapter 3, and mistake, fraud, threat, gross
disparity as grounds of avoidance. furthermore, procedure and requirements of
exercising the right to avoid the contract, loss of right to avoid the contract were
evaluated. Illegality, which is newly included at 2010 into PICC, was analyzed.

First, Issues of lack of Capacity are not applicable in PICC. It is because of
the realistic consideration, that rational solution is wunavailable due to each
country’s different legal system.

Second, The validity of mere agreement and initial impossibility as a general
provision. Making an agreement, amendment and termination is all possible by a
mere agreement. In PICC, like other international uniform law instruments, binding
force of the contract is based on intention of the parties. Therefore, consideration
of common law and cause of french legal system are not considered in PICC. In

addition, PICC stipulate that initial impossibility don't affect the wvalidity of the
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contract, in contrast to the traditional theory of initial impossibility”. As a solution
of initial impossibility, PICC proposed to follow the general principles of
non-performance

Third, In PICC, 'Grounds of Avoidance', includes mistake, fraud and threat, and
gross disparity.  Articles adjusted to all grounds of avoidances are; grounds of
avoidance that is imputable to a third person, confirmation of the contract, loss of
the right to avoid the contract, notice of avoidance, the time limit for exercising
the right to avoid, and rules of partial avoidance. Rules of retroactive effect of
avoidance and damages are also included as a part of rule on validity.

Definition of the ground of avoidance and its requirement, followed by
execution of the right to avoid and its wvalidity, are sequentially composed a
common configuration of the grounds of avoidance. Confirmation of contract, loss
of right to avoid and notice of avoidance are included in the part relate to
exercise the right to avoid the contract. The effect of the right to avoid the
contract includes retroactive effect of avoidance and rules of damages. That is, the
rules of reservation, exercise, and effect of the right to avoid are arranged in a
chronological way to ensure rationality and connectivity to the configuration of
PICC and to pursuit balance in the Reciprocal Benefit between the parties.

One of the specific grounds for avoidance is mistake. In PICC, mistake is
defined as an erroneous assumption relating to facts or to law existing when the
contract was concluded. To permit a party to avoid contract because of mistake,
the status of each party and the degree of mistake is assessed as a requirement.
The approach on mistake of PICC is in line with the trend of modern uniform
law or instruments, like PECL and CESL.

Modern uniform law or instruments of international commercial contracts
including PICC, balance each party’s reliance and worth of protection to judge
whether invest the party of mistake to have the right of avoidance. This type of
approach is an advancement compared to casuistic approach or approach of

German and French law.

- 152 -



Fraud and threat are serious grounds of avoidance in PICC. Requirements of
fraud and threat are relaxed compared to mistake. That is, avoidance due to fraud
is more easily accepted than the avoidance due to mistake, because a fraudulent
practice is based on an intent to induce a mistake and more likely to be
blameworthy. PICC primarily focuses on the injustice of treat. When there is an
‘unjustified threat’ that is so imminent and serious as to leave the first party no
reasonable alternatives having regard to the circumstances, PICC generally allows
avoidance of the contract under the premise of injustice of the treat.

The last grounds for avoidance is ‘gross disparity’. If the contract or a specific
term is unjustifiably giving excessive advantage to the other party, the first party
can avoid the entire contract or a individual term of the contract. There are legal
requirements for gross disparity to assess disequilibrium of the contract to limit
facultative application of the article.

Fourth, Notice, partial avoidance, the effect of avoidance and damages are
included in relating to exercising right to avoid. The party entitled the right to
avoid the contract is exercised by notice to the other party. Under the PICC,
avoidance takes effect retroactively. This means that the contract is regarded as
never having existed, and unfulfilled obligations fall away and performances made
in fulfillment of obligations have to be returned. The nature, requirement and
effect of restitution according to the retroactive effect were reviewed in this study.

Although all unfulfilled obligations terminate upon avoidance, there are still
issues of damages. Irrespective of whether or not the contract has been avoided,
the party who knew or ought to be known of the ground for avoidance is liable
for damages. The party who has the right to avoid the contract because of any
case of mistake, fraud, treat, gross disparity is able to exercise the right of
avoidance as well as claim restitution.

Fifth, Loss of right to avoid. This only applies to cases where one party is
entitled to avoid the contract for mistake. If the other party declares willing to

perform or performs the contract as is was understood by the party entitled to
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avoidance, the contract is considered to have been concluded as the latter party
understood it. After such a declaration of performance the right to avoidance is
lost. The lost of the right is irrelevant whether avoidance notice already given,
unless the mistaken party’s reasonable reliance on the avoidance of the contract
led to perform the contract.

The right of the party to avoid the contract is exercised by the notice to the
other party. Notice of avoidance shall be given within a reasonable time. If there
is no time limit, the other party of avoidance could be let in an unstable status
of a risk of avoidance for a long period. The avoidance right will be loss when
the party confirms to contract to be able to avoid.

Sixth, PICC declares illegality. Infringement of mandatory rules is typical
example of illegality. Despite PICC does not specifies mandatory rules, nothing in
PICC restricts the application of mandatory rules, whether of national, international
or supranational origin, which are applicable in accordance with the relevant rules
of private international law. PICC distinguishes between those mandatory rules that
expressly prescribe their effect upon a contract and those that do not. In other
words, PICC dealt with the effects of that infringement on the contract by laying
down several criteria in determining whether, in the case of infringing mandatory

rule of, parties may still be granted remedies under the contract
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